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the Economy 


Cost of Living UNCHANGED. The Consumer Price Index for all commodi- 
ties remained unchanged between August and September at 
123.7 per cent of the 1947-1949 average. A total of 1,350,000 
workers became eligible’ for cost-of-living increases under 
escalator clauses. About 5.4 million workers covered by major 
collective bargaining contracts received wage increases during 
the first six months of 1958. The increase to 3.4 million of these 
workers was a cost-of-living increase. These increases occurred 
in the basic steel, aluminum, meat packing, electrical equip- 
ment and railroad industries. 
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industrial UP. The Federal Reserve Board index of industrial production 
is stil! on the rise. The September increase was one point 
Production above the August figure. The index stands at 137 per cent of 


the 1947-1949 average. Steel mill operations rose to 66 per cent 
of capacity from 61 per cent in August. In early October, 
ingot production averaged 72 per cent. Activity in most busi- 
ness equipment industries and production of furniture and 
other household goods continued to increase. 

New orders for industrial supplies and machinery con- 
tinued to rise in August. 


Stock UP. Stock prices continue to hold their peaks on all indexes. 
Prices The SEC Composite Index for the week ending October 17 
stands at 378.9. 


Short-term interest rates rose further from mid-September 
to mid-October, reflecting in part the Treasury cash borrowing 
in early October of $3.7 billion short-term securities. The 
average yield on long-term United States Government bonds 
rose to a new postwar high in early October, but then declined 
somewhat. Yields on corporate bonds continued to increase, 
while those on state and local government bonds declined 
slightly. 
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Manufacturing 
Wages and 
Hours 


Indes, 1947-49100 


UP. Average weekly earnings in manufacturing reached 
$85.17 which is a jump of $1.18 over the August average and 
$2.18 over the average of September a year ago. 

The average hourly earnings of production workers in 
manufacturing were $2.14 in September. 

About 1.5 million workers had their pay scales increased 
by agreements negotiated the first half of this year. The most 
commonly negotiated increase, in terms of workers affected, 
amounted to nine, but less than 11, cents. The proportion of 
settlements that provided for no general wage increase rose 
from 4 per cent in the first half of 1957 to 10 per cent in the 
corresponding period of 1958. Several settlements during the 
first half of 1958 postponed wage negotiation until the fall of 
the year. This was a common practice in the West Coast pulp 
and paper and lumber industries. During the first half of 1958, 
68 per cent of the union scales in selected construction trades 
were increased. 
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UP. Unemployment dropped substantially in September— 
600,000. However, unemployment still remains about 6 per cent 
of the civilian labor force. The civilian labor force is 68,740,000. 

About 22 million women are in the labor force. This is 
36 per cent of all women of working age. There are 2 million 
stenographers, typists and secretaries, 1 million waitresses and 
cooks, and over a million teachers. Half of the women work- 
ing are 40 vears of age or over. About 11 million are married 
(of all married women, about 30 per cent are working). Of 
single women 20 to 64 years of age, over 75 per cent are work- 
ing. Thirty-four per cent of the unemployed are women. 


DOWN. This year’s comparatively low level of strike activity 
continued through August, according to preliminary estimates 
of the Department of Labor's Bureau of Labor Statistics. 
Approximately 300 stoppages began during the month, the 
lowest August total in the past decade. These stoppages in- 
volved about 140,000 workers, or slightly more than were idled 
by August, 1956 and August, 1957 stoppages. 

A total of 475 strikes were in effect during August. Stop- 
pages continuing from July involved about 110,000 workers. 
Total idleness amounted to 2 million man-days, an increase 
over last month and August, 1957, but lower than any other 
postwar August. 


819 


Billion Dollers 


UP. Personal income in September was about $1.5 billion 
higher than in August, wages and salaries accounting for most 
of the increase. Total personal income in September was 
$357.5 billion (seasonally adjusted annual rate) of which $248.3 
billion (seasonally adjusted annual rate) is derived from wages 
and salaries, disbursements and other labor income. The 
seasonally adjusted annual rates for the third quarter show 
personal taxes at $43.5 billion (seasonally adjusted annual rate) 
and disposable personal income at $314 billion (seasonally 
adjusted annual rate). 

Personal savings is at a lower rate this year than it was 
for the first two quarters of 1957. Individuals’ holdings of 
bonds, both corporate and United States Government, were 
substantially reduced. Individuals’ holdings of securities dur- 
ing the second quarter of 1958 declined by $800 million, in- 
cluding a liquidation of $200 million United States savings bonds. 
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UP. Private nonfarm housing starts (seasonally adjusted) rose 
again in September. The annual rate is now 1,220,000 units. 
This is the highest level since autumn, 1955. Total construction 
rose for the fourth straight month. The value of total new 
construction now stands at the seasonally adjusted annual rate 
of $50.2 billion. 


UP. Corporate profits, seasonally adjusted, rose slightly in the 
second quarter of 1958 to $32 billion, but they are $10 billion 
under corporate profits for the second quarter of 1957. Ap- 
parently corporations had been maintaining dividend payments 
at about $12.5 billion (seasonally adjusted annual rate) with the 
result that undistributed profits have dropped to the low of 
$3.3 billion. Cash dividend payments by corporations issuing 
public reports for the first nine months in 1958 amount to 
$8.2 billion. 


UP. In August, consumer credit outstanding increased to $200 
million. Total consumer credit outstanding is $43,217,000,000, 
of which $33,232,000,000 is installment credit. Installment credit 
extended during the month of August was $3,402,000,000, and in- 
stallment credit repaid during the same month was $3,303,000,000. 
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Decisions of Courts and 
Administrative Agencies 


An employer, which was sued for unpaid payments to a 
union welfare fund, was entitled to a setoff for losses caused 
by strikes that violated the bargaining contract._-The trustees 
of a union welfare fund brought an action against an employer 
to recover amounts which were allegedly due to the fund. The 
terms of the bargaining contract provided for the interdependency 
of its respective provisions. The trustees were third-party bene- 
ficiaries to the employer's promise in the contract to make pay- 
ments to the fund for each ton of coal mined, and the employer's 
obligation to make the payments to the trustees was dependent 
upon the unions’ performance of their obligations under the 
contract. Thus, the Sixth Circuit held that the employer was 
entitled to a setoff against the trustees for losses resulting from 
strikes which were in violation of the bargaining contract. The 
trustees were entitled to a judgment with interest for only the 
amount of the unpaid royalties in excess of the damages resulting 
from the strikes. 

The employer was not relieved of its obligation to make 
payments to the fund during periods in which its employees 
engaged in work stoppages without union authorization, and was 
not entitled to a setoff for the amount of the losses resulting 
from the employees’ misconduct.—Lewis v. Benedict Coal Corpo- 
ration, 35 Cases 71,825. 


The “no-man’s land” in labor relations does not exist in 
Michigan.— Any act of Congress which would deny access to a 
state court in a labor dispute affecting interstate commerce where 
the National Labor Relations Board would decline to exercise 
jurisdiction would be unconstitutional, according to the Michigan 
Circuit Court of Ottawa County. Thus, the court refused to 
recognize the existence of a “no-man’s land” and granted injunc- 
tive relief where the employer's volume of interstate business 
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was not sufficient to meet the NLRB's jurisdictional standards. 
The court declared that the National Labor Relations Act should 
not be construed as pre-empting the field of labor relations affect- 
ing interstate commerce since that would lead to a denial of due 
process of law.—Johnson v. Grand Rapids Building & Construction 
Trades Council, 35 Lasor Cases § 71,816. 


A union trades council was legally responsible for a local 
union’s strike which resulted from an organizing campaign insti- 
gated by the council.—The Fourth Circuit recently held that the 
NLRB erroneously determined that a local union council, com- 
posed of affiliated locals of several building trades unions, was 
not responsible for an unlawful strike by a local union to compel 
union employers to cease doing business with nonunion contrac- 
tors. It was shown that the strike was the natural consequence 
of a program initiated by the council to organize employees in 
the construction industry by compelling open shop general con- 
tractors to require their employees to become union members. 


The court noted that the action of the council in asking for 
the help of international representatives and in transferring its 
organizing program to them did not show a conscious purpose 
to commit unfair practices. However, the council, as instigator 
of the organizing campaign, could not escape liability for the 
strike which was a natural consequence of the campaign.—Selby- 
Battersby and Company et al. v. NLRB, 35 Lapor Cases § 71,812. 


A union was liable for an illegal work stoppage where it was 
found that a foreman acted as an “instrumentality” of the union. 
—A complaint against a union alleged that the union instructed 
and induced employees to refuse to install cabinets which did 
not bear the union’s label. The NLRB declared that a foreman 
was acting as the union’s “instrumentality” when he informed 
employees that nonunion cabinets were not approved for installa- 
tion. This finding was based on the union’s working rules, part 
of which stated that “members shall not install or erect trim, 
millwork or fixtures that do not bear the label or stamp of the 
United Brotherhood of Carpenters & Joiners of America.” Due 
to the foremar’s obligations as a union member, the Board found 
it unnecessary to regard him as an agent of the union. 


The Board noted that it was foreseeable that the foreman 
would order employees not to work on the nonunion cabinets. 
Whether or not there was an actual work stoppage was immate- 
rial in finding a violation of the NLRA. The union was held 
liable for the foreman’s actions.—Carpenters District Council of 
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Milwaukee County and Vicinity, Carpenters and Joiners of America 
(AFL-CIO), 5 CCH Lasor Law Reports (4th Ed.), € 55,748. 


An agreement executed before the Taft-Hartley Act went 
into effect was not entitled to the benefit of the act’s savings 
clause where the agreement had no termination date.—An 
employer's limitation of hiring to union labor under an agree- 
ment guaranteeing him labor peace if he would hire only union 
members constituted a closed shop arrangement which was out- 
lawed by the Taft-Hartley Act. Thus, the Seventh Circuit 
enforced the NLRB’s remedial order. 


The agreement had been executed before the Taft-Hartley 
Act went into effect. However, the court said that the agreement 
was not entitled to the benefit of the act’s savings clause, permit- 
ting existing closed shop contracts to operate until they were 
terminated, because the agreement had no termination date. The 
court declared that Congress did not intend “to keep alive indef- 
initely an agreement which was in direct conflict with the purpose 
of the Act.”"—-NLRB v. Carpenters and Joiners of America (AFL- 
CIO) et al., 35 Lapor Cases 71,864. 


The NLRB’s failure to observe its own procedural rules 
deprives it of the right to injunctive relief—An NLRB regional 
director sought a temporary injunction restraining a union from 
engaging in picketing. However, he refused to praduce his 
records or to testify concerning his compliance with Section 10(1) 
of the NLRA and with the Board’s statements of procedure, 
which require preliminary investigation of secondary boycott 
charges filed against a union before requesting the issuance of 
a temporary injunction. The trial court refused to issue the 
injunction and the Board appealed. 


The Seventh Circuit affirmed the lower court, holding that 
there was a “striking coincidence” in the Board's confession of 
noncompliance with its own rules and the regional director’s 
resistance to produce his files and records. The court concluded 
that the Board was not entitled to any equitable relief and dis- 
missed the case with prejudice-——Madden v. Masters, Mates and 
Pilots et al., 35 Lapor Cases § 71,843. 


Federal law does not bar a state from enjoining a strike 
arising from a conspiracy which violates the state’s antitrust law. 
—A California appellate court recently held that neither the 
NLRA nor the Sherman Anti-Trust Act barred it from enjoining 
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a strike and picketing arising from a conspiracy to destroy com- ° 
petition in violation of the state’s antitrust law. This type of 
union activity was held to be unprotected by the NLRA.—Lewis 
v. Teamsters, Local 542, 35 Lapor Cases § 71,879. 


The shutting-down of dangerous equipment during contract 
negotiations was not proper where the union advised the em- 
ployer that there would be no strike.—An employer, which oper- 
ated sensitive and hazardous oil stills, was engaged in contract 
negotiations with a union. Union officials offered to give their 
personal guaranty that there would not be a strike, offered to 
extend an existing no-strike contract, and advised that a no-strike 
vote had been taken or was contemplated. The NLRB found 
that the employer had no reasonable grounds to believe that the 
plant would be endangered by a strike, and that the shutdown 
was aimed at forcing the union to abandon contract demands. 
Members Rodgers and Jenkins dissented. They felt that there 
were reasonable grounds for believing that a strike threat existed. 
—Quaker State Oil Refining Corporation, 5 CCH Lasor Law Re- 


ports (4th Ed.), § 55,618. 


New NLRB Jurisdictional Standards 


The National Labor Relations Board re- 
cently announced that it has changed its 
jurisdictional standards. The new standards, 
which take effect immediately and apply to 
all cases pending before the Board and to 
all cases which may be filed, succeed those 
adopted in July, 1954. 

The action of the Board was taken pur- 
suant to its statement of July 22, 1958, in 
which it announced certain proposed changes 
in its standards and invited briefs or com- 
ments by any interested groups, organiza- 
tions or persons, In its statement the Board 
had stated: 


“We are taking this action as a con- 
sequence of the situation to which the Su- 
preme Court referred in the case of Guss 
v. Utah Labor Relations Board [32 Laxor 
Cases § 70,563]. Therein the Supreme Court 
adverted to ‘a vast no-man’s land, subject 
toe regulation by no agency or court’, and 
declared: (1) ‘Congress is free to change 
the situation’, and (2) ‘The National Labor 
Relations Board can greatly reduce the 
area of no-man’s land by reasserting its 
jurisdiction.’ 

“On Friday (July 18), the Congress voted 
approval of the Board’s appropriation for 


the fiscal year 1958-1959. The total was 
$13,100,000, of which $1,500,000 took into 
allowance the extension of the Board's 
jurisdiction into some of the area covered 
by the so-called no-man’s land. 


“Today, we are announcing this action, 
so that more individuals, labor organiza- 
tions and employers may invoke the rights 
and protections afforded by the statute.” 


The new standards, which revise some- 
what the proposals set forth in July, follow: 


(1) Nonretail: $50,000 outflow and _in- 
flow, direct or indirect. (1954—$50,000 out- 
flow, $500,000 inflow, $100,000 indirect outflow, 
$1 million indirect inflow.) 


(2) Office buildings: Gross revenue of 
$100,000 of which $25,000 or more is de- 
rived from organizations which meet any 
of the new standards. (1954—Employer 
who leases or owns and who operates must 
be otherwise in commerce and utilize build- 
ing primarily to house its own offices.) 

(3) Retail concerns: $500,000 gross vol- 
ume of business. (1954—Direct inflow of 
$1 million or indirect inflow of $2 million 
or direct outflow of $100,000.) 

(4) Instrumentalities links and channels 
of interstate commerce: $50,000 from inter- 
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state (or linkage) part of enterprise, or 
from services performed for employers in 


commerce. (1954—$100,000.) 


(5) Public utilities: $250,000 gross vol- 
ume, or meet standard 1 (non-retail). (1954 
—$3 million gross volume.) 


(6) Transit systems: $250,000 gross vol- 
ume. (1954—$3 million gross volume.) 


(7) Newspapers and communication sys- 
tems: Radio, television, telegraph and tele- 
phone: $100,000 gross volume. Newspapers: 
$200,000 gross volume. (1954—$500,000 test 
for newspapers, $200,000 for the others.) 


(8) National defense: Substantial impact 
on national defense. (1954—$100,000 in 
goods or services directly related to national 
defense, and pursuant to government con- 
tract.) 

(9) Business in the Territories and Dis- 
trict of Columbia: D. C. Plenary 
Territories Standards apply. (Same 
as 1954.) 


(10) Associations: Regarded as single em- 
ployer. (Same as 1954.) 

In regard to item (1) (nonretail), direct 
outflow refers to goods shipped or services 
furnished by the employer outside the state. 
Indirect outflow includes sales within the 
state to users meeting any standard except 
solely an indirect inflow or indirect outflow 
standard. Direct inflow refers to goods or 
services furnished directly to the employer 
from outside the state in which the em- 
ployer is located. Indirect inflow refers to 
the purchase of goods or services which 
originated outside the employer’s state but 
which he purchased from a seller within 
the state. Direct and indirect outflow may 
be combined and direct and indirect inflow 
may also be combined to meet the $50,000 
requirement. However, outflow and inflow 
may not be combined. 

Item (6) (transit systems) does not in- 
clude taxicabs, as to which the retail ($500,000 
gross volume of business) test shall apply. 

The various elements of the new standards 
will be set forth in subsequent decisions 
rendered by the Board. 


Representation Elections— 
NLRB Contract Bar Rules Revised 

In six recent cases the National Labor 
Relations Board has changed its rules on 
existing union contracts as bars to elections 
sought by rival unions. The newly issued 
rules help to clarify what has been a com- 
plicated field of law. 
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lations 


The NLRB’s contract bar rules are self- 
established and are not contained in the 
National Labor Relations Act. The Board 
instituted the rules in order to create sta- 
bility in collective bargaining. The rules 
permit contracts of two-years or longer 
duration, if made in accord with industry 
practice and custom, to be set up as a bar 
to a representation petition filed while the 
contract is operative. A summary of the 
six cases amending these rules foltows: 


(1) Keystone Coat, Apron & Towel Sup- 
ply Company, 5 CCH Lasor Law Reports 
(4th Ed.), § 55,727.—In this case the Board 
set forth the new rules with regard to union 
security contracts. The Board first estab- 
lished the rule that in order for a union 
contract to be a bar to a representation 
petition, the contract must om tts face con- 
form to the requirements of the NLRA, 
which authorizes limited union-security agree- 
ments. Also, contracts providing for union 
security and found to be unlawful in unfair 
labor practice proceedings will not bar an 
election. The NLRB’s policy in the past 
was to disregard contracts asserted as a 
bar where they were found to contain il- 
legal union-security clauses. Thus, this rule 
does not constitute a departure from past 
NLRB policy. 


The following will no longer be treated 
as bars to elections: (a) contracts in which 
union-security provisions do not expressly 
grant old, nonunion member employees the 
Statutory 30-day grace period within which 
they are not required to join the union; 
(b) contracts containing clauses deferring 
the effectiveness of union-security provi- 
sions deemed invalid for contract bar pur- 
poses, and contracts purporting to be recissions 
or amendments curing such clauses; (c) 
contracts containing ambiguous union-security 
provisions which may be interpreted as either 
lawful or unlawful because the language 
employed is not clear or is in general terms; 
(d) contracts containing checkoff provisions 
which do not on their face conform to 
Section 302 of the Labor Management Re- 
Act (restrictions on payments to 
employee representatives). 


Extrinsic evidence in representation pro- 
ceedings is expressly barred where the is- 
sue is a union-security contract asserted as 
a bar to an election. However, the use of 
extrinsic evidence in an unfair practice case 
attacking a union-security contract is not 
prohibited. There is no prohibition against 
the use of such evidence in a combined 
unfair labor practice and representation 
proceeding. 
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It was declared that a contract contain- 
ing an otherwise valid union-security clause 
does not bar an election if (a) a majority 
of the employees in the unit have voted 
within one year preceding the execution of 
the contract to rescind the authority of the 
union to make an agreement, pursuant to 
Section 9(e)(1) of the act, or (b) the local 
union or its affiliated parent are not in com- 
pliance with the filing requirements of the 
act. The Board discussed these requirements. 


(2) Hershey Chocolate Corporation, 5 CCH 
Lazpor Law Reports (4th Ed.), 55,726.— 
In this case new rules in schism cases were 
adopted. The Board ruled that it has au- 
thority to conduct an election on the basis 
of a schism, whether or not the contracting 
union is defunct. However, before direct- 
ing an election the Board must be satisfied 
that the existing contract will no longer 
promote industrial stability, and that an 
election will aid the employees in their 
right to select a representative. In so ruling 
the Board reviewed various policy considera- 
tions related to the issues of schism and 
defunctness of the contracting union, and 
drafted rules for future guidance. 

A basic intraunion conflict must be present, 
meaning any conflict over policy at the 
highest level of an international union, 
whether or not it is affiliated with a fed- 
eration, or within a federation, which re- 
sults in a disruption of existing intraunion 
relationships. Employees must have taken 
action creating confusion in the bargaining 
relationship. The employees’ action must 
be within a reasonable time after the basic 
intraunion conflict arises. 


(3) De Luxe Metal Furniture Company, 
5 CCH Lasor Law Reports (4th Ed.), 
4 55,734.—The proper time for the filing 
of election petitions in the face of union 
contracts was considered in this case. Un- 
der the new rules, unions and employees 
will know precisely when they may file 
petitions to obtain elections, parties who 
are negotiating a contract will not be placed 
in a state of uncertainty by bare repre- 
sentation claims, and conditions fixed in 
contracts for midterm negotiations will be 
respected. 

In regard to bare representation claims, 
no extra time will be allowed for filing a 
petition merely because a prior claim has 
been made. In so far as substantial repre- 
sentation claims are concerned, a contract 
is no bar to a petition if (a) the incumbent 
union continues to claim representative 
status or (b) the nonincumbent union relies 
upon the employer’s conduct as indicating 


that recognition has been granted or that a 
contract will be executed without an election. 

Other rules dealt with petitions filed on 
the day a contract is executed, premature 
filing of petitions, the 60-day insulation 
period, the premature extension of a con- 
tract, the forestalling of automatic renewal 
of a contract, midterm modification of a 
contract, and contracts terminated outside 
of the 60-day insulation period. 


(4) Pacific Coast Association of Pulp & 
Paper Manufacturers, 5 CCH Lasor Law 
Reports (4th Ed.), § 55,735.—The maximum 
length of time that a contract can bar an 
election was decided in this case. Regard- 
less of the prevalence in an industry of 
union contracts running for longer than 
two years, the Board will in the future 
treat such contracts as bars to Taft-Hartley 
elections for no longer than two years. 
Contracts having no fixed duration will 
have no standing whatsoever as election 
bars in the future. 


(5) General Extrusion Company, 5 CCH 
Lapor Law Reports (4th Ed.), § 55,742.— 
In this case the Board made minor re- 
visions regarding the rules applicable to 
changed conditions during the term of a 
bargaining contract. The rule was adopted 
that a contract does not bar an election if 
executed (a) before any employee had been 
hired or (b) prior to a substantial increase 
in personnel. 

Where an increase in personnel is in 
issue, a contract will bar an election only 
if (a) at least 30 per cent of the complement 
employed at the time of the hearing had 
been employed at the time the contract 
was executed and (b) 50 per cent of the job 
classifications in existence at the time of 
the hearing were in existence at the time 
that the contract was executed, Considera- 
tion was also given to merger or relocation 
of operations, etc. 

(6) Appalachian Shale Products Company, 
5 CCH Laspor Law Reports (4th Ed.), 
4 55,743—The rules applicable to the ade- 
quacy of an existing contract as a bar to 
an election petition were subject to minor 
revisions in this case. In order to operate 
as a bar to a representation election, an 
existing union contract must be in writing 
and must be signed by all the parties be- 
fore the petition is filed. Previously a con- 
tract barred an electica if some of its 
important provisions were put into effect 
before a petition was filed, even though it 
was not signed until thereafter. Several 
other rules were restated by the Board. 
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Welfare and Pension Plans 
Disclosure Act 


By SAR A. LEVITAN 


This article analyzes the provisions of the federal disclosure 


act and discusses its significance as a whole. 


There is the 


feeling in many quarters that the act does not adequately pro- 


tect the beneficiaries of welfare and pension plans. 


It is the 


author's conclusion that it is the duty of Congress to make in- 
vestigations to ascertain whether the present act is adequate. 


ESPITE the general clamor during the 
past two years for legislation affecting 
labor-management relations and union ad- 
ministration, the Eighty-fifth Congress ap- 
proved only one bill in this general area. 
This was a measure dealing with the dis- 
closure of welfare and pension plans. Even 
this bill barely squeaked through during 
the closing days of the final session of Con- 
gress, and it failed to live up to general 
expectations. Criticism of the bill came 
from persons who normally represent di- 
verse views on labor legislation. President 
Eisenhower, Senators Goldwater and Ken- 
nedy, and leading spokesmen for labor 
unions have expressed strong doubts about 
the adequacy of the Welfare and Pension 
Plans Disclosure Act to accomplish the 
desired end of safeguarding the interests 
of participants in employee welfare plans. 
While the failure by the Ejighty-fifth 
Congress to enact other needed legislation 


may be deplorable, it is commonly conceded 
that measures to safeguard employee wel- 
fare and pension plans were essential. Con- 
gressional and state investigations and private 
studies clearly demonstrated the need for 
legislation. Indeed, during the extensive 
debates in the Senate and the House on 
welfare and pension legislation, not a single 
member spoke against Congressional respon- 
sibility to act in this area, though consider- 
able differences of opinion existed about the 
various specific provisions to be included in 
any acceptable legislation. 

Private welfare and pension funds for a 
large majority of industrial and other em- 
ployees are a relatively recent devolopment 
in the American economy. Such welfare 
programs as group life insurance, group 
hospitalization, disability benefits and medical 
care received their great impetus during 
World War il when they were frequently 
granted as a substitute for wage increases, 
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which were prohibited or restricted under 
the wage regulations of the National War 
Labor Board. The rapid growth in the 
number of persons covered by welfare and 
pension plans is indicated in Table 1. 

The growth of welfare and pension funds 
has had a significant impact upon the 
economy. It is estimated that the total 
annual contributions to these funds ap- 
proach $9 billion, and benefits paid under 
these plans are close to $5 billion a year. 
The fund reserves accumulated to finance 
pension plans alone exceed $34 billion and 
are increasing by $4 billion each year.’ 
Experts predict that these reserves will in- 
crease to $80 billion before 2 balance is 
achieved between contributions and pay- 
ments to beneficiaries.’ 

In 1956, the latest year for which data 
are available, total employer and employee 
contributions to pension and welfare funds 
accounted for 4 per cent of total wage and 
salary disbursements, about equally divided 
between retirement and the other welfare 
plans. However, pension funds paid out 
only a fifth of the total estimated benefits 


Table 1 


Welfare and Pension Coverage, 
Selected Years 1940-1956 


(Millions of Persons) 


End Group’Life Hospital- 

of Year Insurance ization Pension 
1940 88 6.3 3.7 
1945 11.5 22.9 5.6 
1950 19.4 50.4 8.6 
1956 35.3 83.6 14.3 


Source: Based upon information from United 
States Congress. Senate Committee on Labor 
and Public Welfare, Welfare and Pension Plans 
Disclosure Act (Washington, United States Gov- 
ernment Printing Office, 1958), pp. 3-4. (S. Rept. 
1440, 85th Cong., 2d Sess.) 


paid by employee welfare funds. The con- 
tributions made to the employee welfare 
plans and the benefits paid under these 
plans in 1956 are presented in Table 2. 


Legislative Background 


Such a major development in the economy 
was bound to come under the scrutiny of 
Congressional investigation. Welfare and 
pension fund contributions channel millions 
of dollars into the hands of administrators 
of these funds, and in many cases effective 
controls over the fiduciary responsibilities 
of these administrators were found inade- 
quate or sometimes nonexistent. The public 
has a vital interest in these private welfare 
and pension funds. In addition to affecting 
the financial well-being of millions of people, 
these funds also have an important impact 
upon the revenues of the United States. 
Because the employer contributions to wel- 
fare and pension funds are tax exempt and 
are considered a regular cost of doing busi- 
ness, a large proportion of the payments 
made for welfare and pension funds have 
actually contributed toward the decreased 
revenues of the federal treasury. 


Consequently, in 1954 the President recom- 
mended a Congressional investigation of 
the operations and administration of wel- 
fare and pension funds, The Senate Com- 
mittee on Labor and Public Welfare appointed 
a special subcommittee to investigate this 
area under the chairmanship of Senator 
Irving M. Ives. This investigation was 
continued in the Ejighty-fourth Congress 
under the chairmanship of Senator Pau! H. 
Douglas, and in the Eighty-fifth Congress 
under Senator John F. Kennedy. The House 
Committee on Education and Labor also 
conducted its own investigation during the 
Eighty-third Congress and held further ex- 
tensive hearings on the regulation of welfare 
and pension funds in 1957. 


The Ives-Douglas investigations disclosed 
a number of abuses in the administration of 
the health and welfare funds. The need for 
additional regulation of welfare and pension 
funds, either at the state or federal level, 
became apparent.’ A number of bills were 
introduced in the Eighty-fourth and Eighty- 
fifth Congresses suggesting various ways 


1 For an authoritative survey of the growth of 
these plans, see Joseph Zisman, ‘‘Private Em- 
ployee Benefit Plans Today,"’ Social Security 
Bulletin, January, 1957, pp. 1-15; Alfred M. 
Skolnik and Joseph Zisman, ‘“‘Growth in Em- 
ployee Benefit Plans,’ Social Security Bulletin, 
March, 1958, pp. 1-9. 


? James T. O'Connell, ‘‘Pension and Welfare 
Legislation,’’ address before the American Man- 
agement Association, Chicago, March 6, 1958. 

* Senate Committee on Labor and Public Wel- 
fare, Welfare and Pension Plans Investigation. 
Final Report .. . Submitted by . . . Subcom- 
mittee on Welfare and Pension Funds (Wash- 
ington, United States Government Printing 
Office, 1956) (S. Rept. 1734, 84th Cong., 2d Sess.). 
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Table 2 


Estimated Contributions to and Benefits 
Paid Under Employee Welfare Plans, 
by Type of Benefit, 1956 


(In Millions) 
Benefits 
Paid 
to Plans 


$4,833.8 


Type of Benefit 
Total 
Life insurance and 
death benefits 
Accidental death and 
dismemberment .. 
Hospitalization 
Surgical and medi- 
cal 897.5 
Major medical ex- 
pense 
Supplemental unem- 
ployment _ benefits 
Temporary disability 897.0 799.7 
Retirement 4,030.0 950.0 


Source: See Skolnik and Zisman, cited at 
footnote 1, at p. 3. 


Contributions 
to Plans 


$8,691.2 
994.8 728.3 


30.5 
1,495.4 


49.7 
1,603.2 


757.9 


94.0 67.0 


125.0 5.0 


to regulate the administration of the funds 
and to prevent such abuses as were dis- 
closed by the investigations.‘ A general 
understanding between the major Demo- 
cratic spokesmen for this legislation and 
the Administration was reached after Senator 
Douglas and Secretary of Labor James P. 
Mitchell appeared before the Kennedy Sub- 
committee on Welfare and Pension Plans 
legislation and agreed upon a general ap- 
proach.” The Douglas-Ives-Kennedy Bill 
(S. 2888, Eighty-fifth Congress) grew out 
of this agreement, and after a thorough de- 
bate it was approved by a unanimous vote 
of the Senate.* 

The unanimous 88-to-0 vote apparently 
indicated that S. 2888 would be the bill that 
Congress would eventually approve. How- 
ever, on July 22, 1958, just a month before 
the Ejighty-fifth Congress adjourned, Dr. 
Ludwig Teller, a freshman Congressman 
from New York, introduced his own bill 
(H. R. 13507), after serving for a brief but 
stormy period as chairman of a special sub- 
committee appointed by the House Educa- 


tion and Labor Committee to study welfare 
fund legislation. The Teller bill differed in 
important respects from the Senate-approved 
bill. To the surprise of most observers, the 
junior Congressman from New York ran 
away with the ball and scored a touchdown. 
It is a rare occurrence in the annals of Con- 
gress for a freshman Congressman to suc- 
ceed in gaining approval of a bill against 
such heavy odds. Public Law 836, Eighty- 
fifth Congress, is largely Teller’s bill, with 
only minor changes. 


Was There Need for Legislation? 


Though no opposition to federal welfare 
and pension plans legislation was expressed 
in the Senate and House debates on the 
subject, testimony presented in the hearings 
was not so one-sided. John L. Lewis, testi- 
fying on behalf of the trustees of the United 
Mine Workers Welfare and Retirement 
Fund, urged reliance upon self-policing.’ 
He was the only labor spokesman opposed 
to federal legislation. However, a number 
of industry representatives favored state 
regulation rather than federal legislation,* 
though in most cases they did not object 
to federal regulation as long as it was 
limited to union-operated plans or to plans 
administered jointly by union and manage- 
ment representatives. 

Before presenting an outline of the pro- 
visions of the Welfare and Pension Plans 
Disclosure Act, brief discussion of the argu- 
ments for and against federal legislation in 
this area seems pertinent. 


Arguments in Favor 
of National Legislation 


Those in favor of regulation at the na- 
tional level present the following major 
arguments in support of their position: 


(1) It is a national problem. The huge 
funds that are being expended for welfare 
and pension plans have an impact upon the 
total economy. It is, therefore, the respon- 
sibility of the federal government to assure 
that these funds are properly spent in the 
interest of millions of people who will be 
beneficiaries of these plans. Furthermore, 


* The major bills were S. 1122, introduced by 
Senator Douglas (D., Illinois); S. 1145, by 
Senator Smith (R., New Jersey) (for the Ad- 
ministration); S. 1813, by Senator Goldwater 
(R., Arizona); and S. 2137, by Senator Allot 
(R., Colorado). 

5 Senate Committee on Labor and Public Wel- 
fare, Welfare and Pension Plans Legislation. 
Hearings Before the Subcommittee on Welfare 
and Pension Legislation . 85th Cong., Ist 


Sess. May 27, 1957 (Washington, United States 
Government Printing Office, 1957), pp. 41-71 and 
80-98, respectively. 

*The Senate debate lasted over a period of 
five days. See Congressional Record for April 
23 to April 28, 1958. 

* See work cited at footnote 5, at pp. 219-314. 

* See work cited at footnote 5, at pp. 218-219, 
268, 315, 360 and 381. 


the establishment of a welfare and pension 
plan is often the product of a collective 
bargaining agreement negotiated under legis- 
lation approved by the federal government 
which has largely pre-empted the regula- 
tion of labor-management relations affect- 
ing commerce. Moreover, many of these 
plans are nation-wide and cut across state 
boundaries. It is, ‘therefore, only proper 
that the federal government should protect 
the interests of welfare and pension plan 
beneficiaries. 


(2) The law will affect only disclosure. 
The legislation will in no way infringe upon 
the rights of states to exercise jurisdiction 
over the control and regulation of welfare 
and pension funds. The contrary is true. 
The law will provide the states with in- 
formation which will aid them in enacting 
appropriate legislation needed to prevent 
abuses in the administration of pension and 
welfare plans. 

(3) The cost of administering the legis- 
lation is low. The legislation does not 
contemplate the establishment of a federal 
bureaucracy. The cost to the taxpayer in 
providing the much-needed information should 
be extremely modest, and is limited to the 
expense of filing reports and supplying 
forms for filing, when requested by ad- 
ministrators of these plans. 


(4) States have not acted. The disclosure 
of information should deter the perpetra- 
tion of further abuses and aid in detecting 
wrongdoing. The states’ administrative bodies 
and courts, as a consequence, will be as- 
sisted in prosecuting abuses. To date, only 
six states have passed legislation affecting 
welfare and pension plans. The failure on 
the part of the states to act endangers the 
interests of the millions of people who rely 
on the proper administration and financial 
soundness of these funds. However, even 
if the states act, there is still need for fed- 
eral regulation concerning disclosure of in- 
formation. If state legislation were extensive, 
nation-wide concerns and organizations would 
become involved in a mass of paperwork 
by having to file separate reports for each 
state in which they operate. 


Opposition to Federal Legislation 


Opponents of federal legislation in this 
field use the following arguments: 


{1) There is no need for new legislation. 
Present state laws are adequate to prevent 
any abuses. Additional legislation will only 
build up federal and state bureaucracies and 
cause governmental interference in an in- 
stitution which has been developed either 
unilaterally by management or through free, 
collective bargaining. 


(2) Legislation should be at the state 
level. However, even if additional legisla- 
tion is necessary to prevent mismanagement 
of welfare and pension funds, laws should 
be enacted on the state and not the federal 
level. Traditionally, the regulation of in- 
surance companies has been under the au- 
spices of state governments. The latter are, 
therefore, perfectly well-equipped to extend 
this type of regulation to welfare and pen- 
sion funds in order to assure their proper 
administration. Any federal legislation merely 
duplicates state action. 


(3) The federal disclosure of information 
requirement is costly. The required dis- 
closure of information is costly and adds 
to the expenses of administering welfare 
and pension plans. The ultimate impact of 
the legislation will reduce the benefits paid 
under the plans and, thus, sacrifice the in- 
terests of the beneficiaries which the legis- 
lation professes to protect. This is true 
whether the benefits are based on a cost or 
level-of-benefit basis. The additional cost 
must be absorbed by someone and, obviously, 
at least part of the cost will have to be 
covered by reducing the benefits of the 
employees. 

(4) States are ready to act. Six states 
—California,? Connecticut,” Massachusetts," 
New York,” Washington ™ and Wisconsin * 
—have already enacted legislation regulating 
welfare and pension funds. Other states 
would act if the need were clearly demon- 
strated. Federal legislation may discourage 
some states from acting because of their 
reliance upon the federal government to 
prevent further abuse through its disclosure 
legislation. The effect of the disclosure act, 
therefore, may be to deter states from act- 
ing on their own. 

(5) The expansion of funds is discouraged. 
Pension and welfare benefits are an out- 
growth of unilateral management action or 
collective bargaining negotiations by labor 
and management. Federal interference may 
seriously hamper sound development of es- 


* Laws 1957, Ch. 2167. 
” Laws 1957, Pub. Act 594. 
" Laws 1957, Ch. 778. 


Insurance 
II-A, 


McKinney's Consolidated Laws, 
Law, Art. III-A; Banking Law. Art. 
amended and added by Law 1957, Ch. 808. 

™ Revised Code 1955, Secs. 48.52.010-48.52.080. 

™ Laws 1957, Ch. 552. 
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tablished programs and discourage the further 
growth of these highly desirable programs. 


Provisions 
of Disclosure Act 


Purpose.—The purpose of the act is to 
protect, through disclosure and reporting, 
the rights of participants in employee wel- 
fare and pension benefit plans (Section 2). 


Coverage.—The act applies to all pension 
and welfare plans covering more than 25 
employees, except those administered by 
the federal government, state governments 
or political subdivisions of the states. Plans 
established under workmen's compensation 
laws are also exempt, as well as plans that 
are administered as a corollary to member- 
ship in fraternal or charitable organizations 
(Section 4). 


Description of plans.—The administrator 
or person in charge of an employee welfare 
or pension plan must publish within 90 
days after the plan is established or by 
April 1, 1959, whichever is later, a descrip- 
tion of the plan’s operations. This descrip- 
tion must include the names and positions 
of the persons charged with the administra- 
tion of the plan, the source of financing, 
the procedures followed in presenting claims 
for benefits, and copies of the collective 
bargaining agreements, if any, or trust 
agreements under which the plan was es- 
tablished (Section 6). 


Annual reports. 

(a) Annual reports of the plans are re- 
quired to show the amount contributed by 
the employer; the amount contributed by 
the employees; the amount of benefits paid 
or otherwise furnished; the number of em- 
ployees covered; a detailed statement of 
assets, liabilities, receipts, disbursements 
and other financial activities of the plans; 
and the salaries or fees charged to the plan 
—to whom paid, in what amount and for 
what purpose. This information must be 
sworn to by the administrator or must be 
certified by an independent certified or 
licensed public accountant based on a com- 
prehensive audit made on behalf of the 
participant and conducted in accordance 
with accepted standards of auditing. 


(b) Reports of plans underwritten by an 


insurance company must also include in- 
formation on premium rates, amounts re- 
ceived, dividends paid, commissions and 


other fees 


@ 18 USC Sec. 1001. 
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(c) With respect to pension funds, the 
report must contain the following additional 
information: 

(1) Type and basis of funding, actuarial 
assumptions, investments, and loans made 
to the employer or other interested parties 
in the plan. 

(2) Unfunded plans must report the bene- 
fits paid during each of the previous five 
years (Section 7). 


Disclosure. — The administrators of em- 
ployee welfare and pension plans must 
maintain copies of the description of the 
plans and of the annual reports, and make 
them available to beneficiaries on request. 
Two copies of the above information must 
be filed with the Secretary of Labor, who 
is required to keep them available for in- 
spection. In addition, copies of the descrip- 
tion of the plans and summaries of the 
annual reports must be mailed to the bene- 
ficiaries upon written request. 

The act does not require specific forms 
for filing the reports, but the Secretary of 
Labor is required to furnish such forms to 
administrators of plans who request them 
(Sections 5 and 8). 


Enforcement and penalties. 

(a) Willful violation of the act is a mis- 
demeanor, subject to a maximum of six 
months’ imprisonment or a fine of not more 
than $1,000. 

(b) False statements sworn to by the 
administrators of the plans and filed with 
the Secretary of Labor are subject to prosecu- 
tion under existing law, which provides for 
a penalty of up to five-years’ imprisonment 
or a fine of $10,000, or both, for a willful 
falsification of a statement in a matter 
within the jurisdiction of the United States.” 

(c) Failure to supply beneficiaries with 
reports may bring about a fine, at the 
court’s discretion, of up to $50 for each day 
from the date the report was due. In addi- 
tion, the court may also award the plaintiff 
the costs incurred in bringing the action to 
court plus reasonable attorneys’ fees (Sec- 
tion 9). 


Differences Between 
Senate and House Bills 

As stated earlier, the Welfare and Pen- 
sion Plans Disclosure Act is almost identical 
to the Teller bill (H. R. 13507). While the 
latter was quite similar in its approach to 
the Sennte bill 2888), several s enificant 
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differences existed between the version origi- 
nally approved by the Senate and that ap- 
proved by the House. 


The major differences centered about the 
powers of the Secretary of Labor to ad- 
minister the act and the penalties imposed 
for violations. Under the Senate version, 
the Secretary of Labor was empowered to 
prescribe the rules and regulations governing 
the filing of reports. He was also authorized 
to study and examine the employee-benefit 
plans and to institute suits against persons 
guilty of misconduct or abuse of trust with 
respect to the management of these plans 


(S. 2888, Section 10). 


On the other hand, Representative Teller’s 
bill and the act as approved largely limit 
the role of the Secretary of Labor to that 
of custodian of the filed reports without the 
power to study or investigate their con- 
tents or to initiate legal action against 
suspected violators. Enforcement is left to 
the courts, upon complaint of the beneficiaries. 


Proponents of the Senate version insisted 
that the rapid growth of the plans made 
their administration susceptible to weak- 
nesses and vulnerable to a variety of abuses. 
To correct these malpractices, strong medi- 
cine was required, which only the far-reaching 
arm of Uncle Sam could provide. To make 
the punishment fit the crime, it was as- 
serted, requires harsh measures and penalties.” 
Accordingly, S. 2888 authorized the Secre- 
tary of Labor to institute proceedings to 
enjoin violators and to prosecute those who 
failed to comply with the terms of the bill. 
Willful violation of its provisions was made 
a felony subject to imprisonment for five 
years or a fine of up to $5,000, or both. 
Similarly, embezzlement of employee wel- 
fare and pension funds was to be punish- 
able by five-years’ imprisonment or $10,000 
fine, or both (Section 13). 


Congressman Teller questioned the need 
for delegating to the Secretary of Labor 
the authority granted to him by the Senate 


bill. He maintained that the disclosure in- 
formation would prevent further abuses and 
that instigation of court action should be 
left to those primarily interested in the 
plans, namely, the beneficiaries. He felt 
that the penalties provided in his bill were 


sufficient to deter any future wrongdoing. 
He pointed to the precedent provided in 
the Fair Labor Standards Act which has 
relied on private enforcement. Since it has 
been effective in that case, he argued, it 
would be appropriate in connection with- 
the welfare and pension plans legislation. 
Where abuses occur, the aggrieved indi- 
viduals could seek relief through court 
action, and the penalties provided in the 
House bill would be sufficient to deter 
violators.” 


Senator John F. Kennedy, the chairman 
of the Senate Subcommittee on Welfare and 
Pension Funds, and Senator Irving M. Ives, 
the ranking minority member, remained un- 
convinced. However, in the end the House 
provisions were accepted by the House- 
Senate conference committee, whose func- 
tion it was to thrash out the differences in 
the two bills. Although the Senators ex- 
pressed their disappointment in the failure 
of the House conferees to agree to the 
stronger Senate bill, they claimed that the 
latter left them no alternative. It was a 
case of accepting the House bill or facing 
the danger of failing to enact any legisla- 
tion in the welfare and pension plans field 
in the Eighty-fifth Congress.” 


Those opposed to the Teller approach 
also voiced the apprehension that in the 
absence of an agency which would be au- 
thorized to enforce the legislation and in- 
terpret its intent, the pressure for disclosure 
would break down. Individual employees 
generally are not in a position to take their 
employers or their union officials to court 
for maladministration of welfare funds. The 
cost of litigation is normally beyond the 
means of employees, even if the courts may 
reimburse part of the costs when the com- 
plaints are found meritorious. Effective 
legislation to prevent abuses in the adminis- 
tration of. welfare funds requires that a 
federal agency be given the mandate to 
properly enforce its provisions.” 


Level-of-Benefit Plans 


Despite the significant differences of opinion 
that existed between the Senate and House, 
their basic approach to federal disclosure 
legislation was similar. Both bills held that 
disclosure of all types of plans is desirable 


% See work cited at footnote 5, particularly 
testimony of Senator Douglas, pp. 41-72, and 
Secretary Mitchell, pp. 80-98. See also S. Rept. 


1440, pp. 9-11. 
11 Congressional Record, August 6, 1958, pp. 


15052-15053. 


* Congressional Record, August 16, 1958, 4 
16511-16512. 

* House Committee on Education and Labor. 
Welfare and Pension Plans Disclosure Act; Re- 
port to Accompany H. R. 13507 (Washington, 
United States Government Printing Office, 1958) 
(H. Rept. 2283, 85th Cong., 2d Sess. ). 
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whether the plans are administered solely 
by unions or managements, or jointly by 
union and management representatives. 


Possibly the greatest amount of controversy 
over this legislation requiring disclosure of 
pension and welfare plans has centered 
about the need for requiring disclosure and 
reporting in cases involving the so-called 
level-of-benefits plans. Under these plans 
the employer gnarantees the payment of 
agreed-upon benefits, irrespective of their 
cost. This is in contrast to fixed-cost plans 
where the employer and/or the employees 
contribute a fixed amount to the plan. Un- 
der the level-of-benefits plans the benefits 
to the employees remain fixed, while under 
the fixed-cost plans the level of benefits 
depend upon the amount contributed to the 
fund. This distinction has, however, been 
attacked as being rather artificial; in actual 
practice, it has been asserted, the level of 
benefits is determined by the cost of the 
benefits. 

The issue was whether the level-of-benefits 
plans should be subject te the same dis- 
closure requirements as other types of wel- 
fare and pension funds. In the bills reported 
out by the Senate and House Committees, 
the majority in each case favored disclosure 
of all types of plans.” 


Pro arguments. 

(1) Those who favor legislation requiring 
reports on level-of-benefits plans hold that 
employees are entitled to information about 
these plans just as much as employees 
covered by other types of plans. They 
have a right to know whether the programs 
are being efficiently administered and soundly 
financed. 

(2) Another argument in favor of report- 
ing level-of-benefits plans is that in collective 
bargaining, fringe benefits are frequently 
bargained in lieu of wage increases. Ac- 
cording to this argument, the contributions 
to level-of-benefits plans are a substitute 
for an increase in pay. Reporting should 
guarantee the employee's right to complete 
knowledge about the administration of funds 
which are actually financed by part of his 
remuneration. 

(3) About half of the covered employees 
contribute to the costs of the welfare plans. 
These contributors are certainly entitled to 
an accounting showing how their contribu- 
tions are spent. 

(4) Pension plans assume long-range obli- 
gations, and employees covered by them 


should have periodic information concern- 
ing their financial security. 


Con arguments. 

(1) Those opposed to the disclosure legisla- 
tion argue that there is no need for regula- 
tion since the employer merely promises to 
provide benefits. Consequently, there is no 
fiduciary relationship between the adminis- 
trators and the beneficiaries. 


(2) The investigations conducted by Con- 
gressional committees and by others have 
not disclosed any abuses in the administra- 
tion of level-of-benefits plans, nor are any 
such abuses likely to be discovered. Any 
deficiencies or looseness in their adminis- 
tration would result in higher costs to the 
employer in order to provide the agreed- 
upon level of benefits. Level-of-benefits 
plans, therefore, have built-in assurance of 
maximum economy, since any abuses would 
result in rising costs to the employer. 


(3) Subjecting the employer to reporting 
level-of-benefits plans would increase the 
cost of operating these plans and conse- 
quently act as a deterrent to liberalizing 
benefits. Thus, instead of protecting the 
interest of the beneficiaries, it would work 
against them. 

(4) Finally, opponents argue that requir- 
ing detailed reports on the operation of 
level-of-benefits plans is actually a perver- 
sion of the purpose of the legislation, namely, 
the protection of the beneficiaries’ interests. 
According to this claim, the real intent of 
requiring reports on level-of-benefits plans 
is to provide unions with information which 
is properly within the sphere of manage- 
ment and which would not otherwise be 
readily obtainable. Union leaders, accord- 
ing to this view, are trying to use the law 
to get information which should remain in 
the area of free collective bargaining. 


Quo Vadis? 


It is generally agreed that the Welfare 
and Pension Plans Disclosure Act (Public 
Law 836, Eighty-fifth Congress) is a “mild” 
measure. In signing the bill, President 
Eisenhower charged that the law “fails to 
provide necessary protection” to the bene- 
ficiaries of the plans. According to the 
President, the law fails to set up the ma- 
chinery essential for effective enforcement. 
He stated that achievement of compliance 
through court proceedings instigated by 
individual beneficiaries is most unrealistic 


8 H. Rept. 2283, pp. 21-25, and S. Rept. 1440, 
pp. 39-44. 
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because the beneficiaries do not possess the 
needed resources or legal experience to deal 
“directly with the most flagrant abuses, 
such as embezzlement and kickbacks.” ™ 


Senator John F. Kennedy, though critical 
of the bill because he felt that its provi- 
sions were not strong enough, nevertheless 
expressed the view that as a result of the 
measure “workers can now rest assured 
that the funds they depend upon for old 
age retirement and for health and welfare 
benefits will be protected.” * 

The AFL-CIO considers the Teller Act 
a “watered down measure,” but the Federa- 
tion too hailed it as a recognition of “the 
principle of federal responsibility in seeing 
that workers get full value from these 
plans.” * 

Representative Teller suggested that the 
Presidential criticism was inspired by the 
Secretary of Labor, who was piqued by 
the limited jurisdiction given him in the 
measure. The President’s statement con- 
sequently reflected, according to Teller, the 
“churlish disappointment of the Secretary 
of Labor.” * 

Only time will tell whether the sharp 
criticism of the Administration and the 
other supporters of stronger legislation is 
justified, and the extent to which the at- 
tacks on the Welfare and Pension Plans 
Disclosure Act were motivated by political 
considerations. However, if these criticisms 
are justified, then the act may do more 
harm than good since it may lull benefici- 


aries, public officials and other interested 
parties into a false sense of security and 
thus open the way for further abuses. 


The responsibility to protect beneficiaries 
of welfare and pension plans rests clearly 
with Congress. By passing the disclosure 
legislation, Congress clearly indicated the 
federal responsibility in this area. How- 
ever, by denying the Secretary of Labor 
the power to interpret or enforce the pro- 
visions of the act, Congress determined 
that the responsibility for any further ac- 
tion, if needed, should be retained by the 
legislative branch of government. 


The sponsors of the legislation seemed 
to have recognized this Congressional obli- 
gation. Congressman Ludwig Teller urged 
the House Education and Labor Committee 
to continue its study and investigation of 
welfare and pension plans so as to evolve 
longer-range legislation based on more 
complete knowledge. Senators Kennedy 
and Allott, in urging Senate acceptance of 
the House bill, similarly expressed the need 
for further Congressional action.” 


Congress cannot ignore the apprehension 
of potential employee welfare and pension 
plan beneficiaries. A thorough and conclu- 
Sive investigation is needed to ascertain 
whether the present legislation is adequate 
to safeguard the interest that half of the 
American population has in the sound and 
efficient operations of employee benefit plans. 


[The End] 


The United States Department of Labor 
recently made available proposed forms 
and instructions for use by plan adminis- 
trators under the provisions of the federal 
Welfare and Pension Plans Disclosure 
Act. 

Various associations, including the AFL- 
C1O, United States Chamber of Com- 
merce, American Bankers Association, 
National Association of Manufacturers, 
National Association of Accountants, and 
representative insurance companies, were 
invited to attend meetings for the pur- 
pose of discussing the proposals and 
offering comments and suggestions. While 
no formal release was issued in making 
public the proposals, presumably  in- 
terested parties, other than those attend- 


PROPOSED FORMS UNDER DISCLOSURE ACT | 


ing the meetings, are privileged to direct | 
their comments to the Department of 
Labor. 

Two forms are required to be filed 
under the disclosure act. One is a de- 
scription of the plan and the other an 
annual report of its financial operations. 
The first annual report will cover ac- 
tivities of the plans for the calendar year 
1959, or the fiscal or policy year ending 
in 1959 in cases where the plan operates 
on that basis. The first due date for 
plans on a calendar-year basis will be 
April 29, 1960. Plans on a fiscal or policy- 
vear basis must have their annual reports 
filed 120 days after the end of such fiscal 
or policy year. 


™ New York Times, August 30, 1958, p. 16. 
22 New York Times, August 30, 1958, p. 4. 
2 AFL-CIO News, August 23, 1958, p. 6. 

2+ New York Times, August 31, 1958, p. 37. 
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In the Wake of Lincoln Mills 


By SAUL G. KRAMER 


The many unanswered questions left by the famous Lincoln Mills 


decision are analyzed in this article. 


“Judicial inventiveness’’ 


is not the proper method of ascertaining the answers to these 


questions, the author emphasizes. 


Instead, he recommends that 


Congress enact a comprehensive statute which would guide those 
operating, working or arbitrating under bargaining agreements. 


Lincoln Mills case * has left many 
vital and fascinating problems in its 
wake. Important federal legislation has 
been introduced for the purpose of solving 
some of these problems. Prior to Lincoln 
Mills, a spirited debate had raged concern- 
ing the necessity for the passage of legisla- 
tion (state, federal or both) to render 
enforceable provisions to arbitrate disputes 
contained in collective bargaining agree- 
ments. This debate was brought abruptly 
to a halt by the decision. Justice Douglas, 
writing the majority opinion, held that in 
business affecting interstate commerce, arbi- 
tration agreement provisions in collective 
bargaining contracts are enforceable in fed- 
eral courts under the provisions of Section 
301 of the Labor Management Relations 
Act of 1947. The Supreme Court also held 
that the governing substantive law would 
be federal, not state, and that the federal 
substantive law would be fashioned “from 
the policy of our national labor laws.” 


Justice Douglas then added: 


“The Labor Management Relations Act 
expressly furnishes some substantive law. 
It points out what the parties may or may 
not do in certain situations, Other prob- 
lems will lie in the penumbra of express 
statutory mandates. Some will lack express 
statutory sanction but will be solved by 
looking at the policy of the legislation and 
fashioning a remedy that will effectuate 
that policy. The range of judicial inventive- 


ness will be determined by the nature of 
the problem. Federal interpretation 
of the federal law will govern, not state 
law. But state law, if compatible with 
the purpose of §301, may be resorted to 
in order to find the rule that will best 
effectuate the federal policy. Any 
state law applied, however, will be absorbed 
as federal law and will not be an inde- 
pendent source of private rights.” 


In this Lincoln Mills decision no mention 
was made of the United States Arbitration 
Act of 1925, 9 USCA Secs. 1-14, as a source 
of federal substantive law in this area. In 
the companion case of General Electric Com- 
pany v. Local 205 (UE), however, the fed- 
eral arbitration act had been applied by the 
First Circuit as substantive law (30 LaBor 
Cases J 69,908, 233 F. (2d) 85, 101). Justice 
Douglas, writing the Supreme Court's deci- 
sion affirming the circuit court, said: “We 
follow in part a different path than the 
Court of Appeals, though we reach the same 
result.” The Court then proceeded to find, 
as it had in Lincoln Mills, that Section 301 
provided a basis for enforcement. Whether 
this was meant to exclude the federal arbi- 
tration act is not clear. Justice Douglas’ 
studied avoidance of any mention of the 
act in Lincoln Mills clouds the issue further. 
Justice Frankfurter, dissenting, thought that 
the federal arbitration act had been rejected. 

He said: “Naturally enough, I find rejec- 
tion, though not explicit, of the availability 


* Textile Workers Union of America v. Lin- 
coln Mills of Alabama, 32 LABOR CASEs £ 70,733, 
353 U. S. 448, 77 S. Ct. 923 (1957); Goodall- 
Sanford, Inc. v. United Textile Workers of 


Lincoln Mills 


America, 32 LABOR CASES © 70,734, 353 U. S. 550, 
77 S. Ct. 920 (1957): General Electric Company 
v. Local 205 (UE), 32 Laspor Cases * 70,735, 
353 U. S. 547, 77 S. Ct. 921 (1957). 
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of the Federal Arbitration Act to enforce 
arbitration clauses in collective-bargaining 
agreements in the silent treatment given 
that Act by the Court's opinion.” 

However, when Judge Magruder, Chief 
Judge of the First Circuit, later dealt with 
this question in Local 149, American Federa- 
tion of Technical Engineers (AFL) v. General 
Electric Company, 33 Lapor Cases { 71,149, 
250 F. (2d) 922 (CA-1, 1957), cert. den. 356 
U. S. 938, he took the position that the 
Supreme Court had not conclusively elimi- 
nated the federal arbitration act. 

Lincoln Mills and its companion cases 
leave many matters open for judicial deter- 
mination. Some of these are as follows: 

(1) Do state courts still have jurisdiction 
over suits brought under state law to enforce 
arbitration provisions in collective bargain- 
ing agreements in industries affecting inter- 
state commerce? 

(2) If so, must they apply federal or state 
substantive law? 

(3) What is the content of the federal 
substantive law in this area? 

(4) May actions to vacate awards, as well 
as to enforce awards or compel arbitration, 
be entertained by the federal courts, and if 
so what will be the content of the federal 
substantive law? 

(5) What rights will the individual em- 
ployee have in the arbitration process as 
regulated by federal substantive law? 


(6) Will the enforcement of agreements 
to arbitrate contained in collective bargain- 
ing agreements be extended to so-called 
“interest” or quasi-legislative arbitration? 
(These are cases where the parties to a 
contract have agreed to arbitrate any dis- 
puted issues involved in renewing it or 
negotiable under it because of a reopening 
clause.) 

(7) Will the federal courts permit sum- 
mary proceedings, as contrasted with plenary 
suits? 

The answers to these questions and others 
including removal will, if left to themselves, 
evolve by the process of “judicial inventive- 


ness.” This process will no doubt stretch 
over a number of years. Its end product 
might well be distasteful to many of the 
interests involved in labor arbitration and 
require legislative correction. During this 
period there is bound to be, as there is now, 
a great deal of confusion among all those 
concerned. Such confusion will result in the 
initiation of needless and often fruitless 
litigation. 

A more practicable, acceptable and co- 
herent substantive law of federal labor arbi- 
tration could be better achieved by a speedy 
process of legislative investigation and en- 
actment. The Congress, not the courts, 
would appear to be the better source of the 
law to be applied, for only in Congress can 
conflicting interests be rapidly weighed in 
the light of expert opinion and a law de- 
signed to remove some of the fog which 
now blankets the field of labor arbitration in 
industries affecting interstate commerce. 


The issue is no longer whether legislation 
is needed to provide for the enforcement of 
such agreements to arbitrate, but what legis- 
lation, if any, is needed to regulate the 
processes of that enforcement. In attempt- 
ing to answer this question, I shall assume 
that Section 301 of the Taft-Hartley Act 
should not be changed so as to withdraw the 
federal courts’ power to enforce arbitration 
provisions. Such an amendment would, of 
course, return us to the pre-Lincoln Mills 
situation, reviving the debate over whether 
enforcement legislation should be enacted by 
the states. The issues there are numerous 
and complex, and in and of themselves con- 
stitute a topic for an additional discussion. 
Therefore, I shall assume, for the purposes 
of this paper, that if Congress ought to pass 
any statute, it should be one to replace the 
process of “judicial inventiveness” invoked 
by the Supreme Court in Lincoln Mills. 


For that purpose Representative Ludwig 
Teller (Democrat, New York) introduced 
H. R. 10308 on January 28, 1958. [The 
bill died in the House Committee on the 
Jusliciary.] It would have amended Sec- 
tions 1 and 2 of the federal arbitration act 
to make them read as follows: 


“$1 ‘Maritime transactions’, ‘commerce’, 
and ‘industry affecting commerce’ defined; 
exceptions to operation of title. 


“*Maritime transactions’ . . . ‘commerce’, 
as herein defined, means commerce among 
the several States or with foreign nations, 
or in any Territory of the United States or 
in the District of Columbia, or between any 
such Territory and another, or between 
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any such Territory and any State or foreign 
nation, or between the District of Columbia 
and any State or Territory or foreign nation; 
‘industry affecting commerce’, as herein de- 
fined, means any industry or activity in com- 
merce or in which a labor dispute would 
burden or obstruct commerce or tend to 
burden or obstruct commerce or the free 
flow of commerce, but nothing herein con- 
tained shall apply to contracts of employ- 
ment of seamen or railroad employees engaged 
in foreign or interstate commerce. 

“$2 Validity, irrevocability, and enforce- 
ment of agreements to arbitrate; jurisdiction 
of State courts. 

“A written provision in any maritime 
transaction or a contract evidencing a 
transaction involving commerce, or a con- 
tract between an employer and a labor or- 
ganization representing employees in an 
industry affecting commerce, to settle by 
arbitration a controversy thereafter arising 
out of such contract or transaction, or the 
refusal to perform the whole or any part 


thereof, or an agreement in writing to sub- 
mit to arbitration an existing controversy 
arising out of such a contract, transaction, 
or refusal, shall be valid, irrevocable, and 
enforceable, save upon such grounds as exist 
at law or in equity for the revocation of any 


contract. A suit or proceeding may be 
brought in a State court having jurisdiction 
of the parties, in relation to an agreement 
for arbitration of a controversy which may 
arise under a contract between an employer 
and a labor organization representing em- 
ployees in an industry affecting commerce, 
in any State which by statute provides for 
the specific enforcement of such agreement.” 

In his speech introducing the bill, 104 
Congressional Record 1054-1056 (January 28, 
1958), Representative Teller indicated that 
the Lincoln Mills decision might well lead, 
in the enforcement of contracts for arbitra- 
tion, to “the same doctrine of Federal pre- 
emption which the Supreme Court enunciated 
for the unfair labor practice provisions of 
the Taft-Hartley Act in the Garner (346 
U. S. 485) and Guss (353 U. S. 1) decisions.” 
One of the purposes of the Teller Bill was 
to offset such an effect; otherwise Mr. Teller 
fears that it will occur when Lincoln Mills 
comes to be read in conjunction with Asso- 
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ciation of Westinghouse Salaried Employees v. 
Westinghouse Electric Corporation, 27 LaBor 
Cases § 69,063, 348 U. S. 437, 75 S. Ct. 489 
(1955). 

The Westinghouse case held that under 
Section 301 of the Taft-Hartley Act, a union 
does not have standing to sue an employer 
in federal court for wages allegedly owed 
to some 4,000 employees under the terms 
of a collective bargaining agreement. The 
Court held, in effect, that the right belonged 
to the individuals rather than to the union 
and, therefore, that Section 301 did not 
operate to confer jurisdiction in the absence 
of diversity. The action was not, in other 
words, for the violation of a contract be- 
tween the union and the company. 


In his speech Representative Teller as- 
sumed that under the Westinghouse case, 
collective bargaining agreements to arbitrate 
the same kind of a dispute would likewise 
be unenforceable under Section 301. Should 
that be the case, the federal pre-emption 
anticipated by Representative Teller would 
foreclose access to state courts for specific 
enforcement of those agreements, thereby 
creating another no-man’s land in the area 
of labor relations litigation. H. R. 10308 is 
intended to block such a result. 


However, it is doubtful, we submit, that 
Westinghouse and Lincoln Mills, read to- 
gether, would produce the “no-man’'s land” 
seen by Mr. Teller. Westinghouse, of course, 
did not deal in any way with a collective 
bargaining agreement to arbitrate. Nowhere 
in its opinion, or that of Lincoln Mills, do 
we find the slightest basis for extending 
Westinghouse to agreements to arbitrate dis- 
putes about wages owed to employees. If 
the plaintiff union in Westinghouse had been 
seeking enforcement of an agreement to 
arbitrate rather than suing for the wages 
owed to the individuals, under Lincoln Mills 
and companion cases it would have suc- 
ceeded. Therefore, there need for 
legislation to avoid the creation of another 
“no-man’s land,” because while there may 
be federal pre-emption, such agreements to 
arbitrate are enforceable in the federal courts. 


is no 


Another purpose of the Teller amend- 
ment was to protect state jurisdiction from 
possible federal pre-emption in those states 
where legislation has been passed “pro- 
viding for specific enforcement of future 
disputes clauses in collective bargaining 
agreements,” and “to encourage the remain- 
ing States to forsake their attitude of in- 
difference or antagonism to labor arbitration.” 
Representative Teller also proposed that 
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where states had such legislation, jurisdic- 
tion would be concurrent, but that the sub- 
Stantive law would be federal. He also 
proposed that the federal arbitration act, 
as amended, apply only to so-called “rights” 
or quasi-judicial. arbitration as opposed to 
“interest” or quasi-legis!ative arbitration. 
He argued that the question of whether 
the federal arbitration act should extend 
to quasi-legislative arbitration, with all of 
the implications stemming from that ques- 
tion, had “to be clarified more fully” in 
view of the conflicting opinions as to the 
desirability of judicial enforcement of. that 
kind of arbitration. Representative Teller 
noted the statement in Lincoln Mills where 
the Supreme Court said at page 456: 


“It seems, therefore, clear to us that Con- 
gress adopted a policy which placed sanc- 
tions behind agreements to arbitrate grievance 
disputes, by implication rejecting the com- 
mon-law rule, discussed in Red Cross Line 
v. Atlantic Fruit Co., 264 U. S. 109, against 
enforcement of executory agreements to 
arbitrate.” 


In footnote 7 on the same page the Court 
noted: 


“We do not reach the question, which 
the Court reserved in Red Cross Line v. 
Atlantic Fruit Co., supra, p. 125, whether as 
a matter of federal law executory agreements 
to arbitrate are enforceable, absent congres- 
sional approval.” [Italics supplied.] 


After stating that the phrase “executory 
agreements to arbitrate” was “not too happy” 
and required “clarification” because the situa- 
tion in the Red Cross Line case was similar 
to “that existing in the Lincoln Mills case,” 
Mr. Teller concluded that in using this 
phrase the Supreme Court had expressiy 
left open the question of whether agree- 
ments to arbitrate quasi-legislative disputes 
are enforceable under Section 301. 


This conclusion is open to question. The 
issue reserved in 1924 in the Red Cross Line 
case had been “whether the unwillingness 
of the federal courts to give full effect to 
executory agreements for arbitration can be 
justified.” The point was the question of 
whether the federal courts should, if they 
were to apply federal law without benefit 
of statute, apply the common law rule pro- 
hibiting the enforcement of agreements to 
arbitrate. It was this that was expressly 
left open in Lincoln Mills, not whether agree- 
ments to arbitrate quasi-legislative disputes 
can be enforced under Section 301. That 
issue was not dealt with expressly or im- 
pliedly in Lincoln Mills. It will be a question 
of first impression when it does reach the 


. . . all America is currently in 
danger of being conditioned to mak- 
ing a god of “‘life adjustment."’ The 
old-time individualist who believed 
in going his own gait is isolated. 
—John Chamberlain, in The Freeman 


Supreme Court. In view of recent develop- 
ments, the final outcome is anybody’s guess. 


The Teller amendment, by making the 
federal arbitration act supply both the pro- 
cedural and the substantive law to be applied 
by federal courts under Section 301 in most 
States, would have been a step in the right 
direction, as such legislation would remove 
a great many of the presently unanswered 
questions left in the wake of Lincoln Mills. 
However, although exclusive federal court 
jurisdiction in the area of labor arbitration 
would provide substantive and procedural 
uniformity, it would serve seriously to over- 
crowd the federal courts. In view of the 
large number and more convenient location 
of state courts, it would be easier for the 
parties to have the federal substantive law 
apply, to be sure, but administered by state 
tribunals as well as by the federal courts. 
The concurrent jurisdiction afforded by the 
Teller amendment would have provided for 
this in a few states now, and perhaps im 
more later on. 


The amendment would not, however, have 
furnished procedural uniformity in the state 
courts, much to the discomfort of attorneys 
and arbitrators who are called upon to prac- 
tice in many areas of the country. To 
establish uniform procedures would require 
that the state courts apply both the sub- 
stantive and the procedural provisions of 
the federal arbitration act. To require this 
would cause upheaval ‘in those states which 
have passed enforcement legislation and 
established their own procedures. There- 
fore, it would appear wise to require merely 
substantive uniformity. 


The question, however, remains whether 
the federal arbitration act, as amended by 


H. R. 10308, would have been the best 
possible legislation to solve the problems 
left in the wake of Lincoln Mills. The 
amendment was adequate in that it provided 
for concurrent jurisdiction where states have 
passed or will pass enforcement legislation. 
Furthermore, the amendments to Section 1 
of the present federal arbitration act appear 
to have been well drawn and should be 
part of any revised act. However, in failing 
to provide for enforcement of quasi-legisla- 
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tive arbitration and in adopting without 
revision the provisions of the federal arbi- 
tration act as the substantive and procedural 
law to be applied to suits in the federal 
courts under Section 301, the amendment 
left much to be desired. 


The federal arbitration act, as interpreted 
by the First Circuit in Boston Printing Press- 
men’s Union No. 67 v. Potter Press, 32 Lapor 
Cases € 70,543, 241. F. (2d) 787 (1957), cert. 
den. 355 U. S. 817, 78 S. Ct. 21 (1957), 
would not provide for the enforcement of 
quasi-legislative arbitration. The case dealt 
with the question of whether the plaintiff 
union could obtain “a mandatory injunction 
enforcing a collective agreement to submit 
to arbitration a new contract to govern 
employment conditions at defendant's plant 
following the expiration of a collective bar- 
gaining agreement.” The question squarely 
before the court was whether it could “di- 
rect what may conveniently be described 
as a prospective or quast-legislative arbitration 
establishing future conditions not specifically 
envisaged in their earlier contract.” 


The question about the constitutionality 
of a statute making quasi-legislative arbitra- 
tion contracts enforceabie was avoided. The 
First Circuit affirmed the district court's 
holding that the federal arbitration act did 
not apply to quasi-lecislative arbitration. 
Chief Judge Magruder said: 


“We agree with the district court that, 
assuming the constitutionality of a statute 
under which the Congress, with its eyes 
open, might authorize the federal courts to 
enforce legislative awards of arbitrators, 
nevertheless, ‘the present United States ar- 
bitration statute does not seek to reach the 
constitutional limit, but is concerned only 
with the enforcement of quasi-judicial awards 
directed at the ascertainment of facts in a 
past controversy and at the prescription of 
recoverable damages or other suitable awards 
for that which has been broken not for that 
which ts to be built’.” 

The case dealt with an attempt to en- 
force, under Section 301 and the provisions 
of the federal arbitration act, a collective 
bargaining agreement to arbitrate the un- 
resolved terms of a contract renewal. Doubt- 
less the reasoning would also be applied to 
a situation where the unresolved terms were 
those of a contract reopening. In either case 
it may be maintained that there is some- 
thing “which is to be built.” 

In effect the court in the Potter case 
stated that it was up to Congress to estab- 
lish clearly whether quasi-legislative arbi- 
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Any demand for ‘special privilege,” 
by either unions or corporations, is 
essentially a confession of their own 
weakness. Surely American business 
and American labor are both strong 
enough to prosper without it.— 
Walter Leckrone, editor, in the In- 
dianapolis Times of June 22, 1958. 


tration should be enforced by the federal 
courts. This was a well-reasoned approach 
in that many such agreements to arbitrate 
are made with complete realization on both 
sides of the bargaining table that such 
agreements would be unenforceable. Con- 
gressional legislation, and not judicial legis- 
lation, would therefore be the best method 
of making such agreements enforceable. 
Legislation would give adequate notice to 
the parties that they are making an agree- 
ment to arbitrate that will be enforceable. 


There are those who claim that the en- 
forcement of quasi-legislative arbitration is 
dangerous in that it is akin to compulsory 
arbitration. It is asserted that the arbitra- 
tor, by perpetually renewing the arbitration 
clause, may deprive one of the parties of 
its right to bargain collectively. Such an 
objection appears perhaps a minor one as 
the parties can avoid it by drawing the orig- 
inal agreement so as to exempt the renewal 
of the arbitration clause from the arbitra- 
tor’s jurisdiction. Also, the parties could, by 
agreement or by the inclusion of a reopen- 
ing clause on this issue, prevent such a 
perpetuity. 

A provision enforcing quasi-legislative ar- 
bitration should be incorporated into the 
federal arbitration act. Parties not wishing 
to have such agreements enforced will not 
enter into them. Those entering into such 
agreements, knowing them to be enforce- 
able, will have resort to the courts. The 
Teller amendment did not provide for such 
legislation and should have been revised to 
include it. 

The following revision of the Teller 
amendment is suggested so as to provide 
for the enforcement of both quasi-judicial 
and quasi-legislative arbitration: 

“2. Validity, irrevocability, and enforce- 
ment of agreements to arbitrate; jurisdiction 
of State courts 

“(a) A written provision in any maritime 
transaction or a contract evidencing a trans- 
action involving commerce to settle by 
arbitration a controversy thereafter arisin 
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Freedom is the priceless opportunity 
for self-discipline. 
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out of such a contract or transaction, or the 
refusal to perform the whole or any part 
_thereof, or an agreement in writing to sub- 
mit to arbitration an existing controversy 
arising out of such a contract, transaction, 
or refusal, shall be vatid, irrevocable, and 
enforceable, save upon such grounds as exist 
at law or in equity for the revocation of 
any contract. 


“(b) A written submission agreement or 
provision in a written contract between an 
employer and a labor organization repre- 
senting employees in an industry affecting 
commerce, to settle by arbitration a con- 
troversy or controversies existing at the 
time of the submission, or thereafter arising 
between the parties to the contract includ- 
ing but not restricted to controversies deal- 
ing with rates of pay, wages, hours of 
employment, or other terms and conditions 
of employment of any employee or em- 
ployees of such employer or employers 
shall likewise be valid, enforceable and 
irrevocable, save upor such grounds as 
exist at law or in equity for the revocation 
of any contract, without regard to the 
justiciable character of such controversy 
or controversies. 


“(c) A suit or proceeding may be brought 
in a State court having jurisdiction of the 
parties, in relation to a written submission 
agreement or provision in a written contract 
between an employer and a labor organiza- 
tion representing employees in an industry 
affecting interstate commerce to settle by 
arbitration a controversy or controversies 
existing at the time of the submission, or 
thereafter arising between the parties to the 
contract including but not restricted to con- 
troversies dealing with rates of pay, wages, 
hours of employment, or other terms and 
conditions of employment of any employee 
or employees of such employer or employ- 
ers without regard to the justiciable nature 
of such a controversy or controversies, in 
any State which by statute provides for the 
specific enforcement of agreements and pro- 
visions of the kind present in the particular 
case. State statutory procedures shall in 
such a case be followed. 

“(d) Provisions of Sections 2(b) and (c) 
shall be valid and binding upon the parties 
described therein unless specifically pro- 
vided otherwise in a written submission 


agreement or written contract executed by 
the parties.” 


Section 2(a) of the suggested revision is 
the same as Section 2 of the present federal 
arbitration act. However, in the revised 
version it would apply only to commercial 
arbitration. In revising the federal arbitra- 
tion act so as to let it provide adequate 
federal substantive law to be applied under 
Section 301, changes in the law of commer- 
cial arbitration do not appear relevant. 


Sections 2(b) and 2(c) have been taken 
in part from the Teller amendment and in 
part from Section 1448 of the New York 
Civil Practice Act (New York arbitration 
law). The language taken from the New 
York arbitration law was designed so as 
to make enforceable both quasi-judicial and 
quasi-legislative arbitration of both existing 
and future controversies. The intent of the 
language is clear, and the courts will find 
great difficulty in applying any other con- 
struction. Under the revised language the 
states must also have enacted statutes en- 
abling their courts to enforce both quasi- 
legislative and quasi-judicial arbitration of 
both future and existing controversies, or 
at least to enforce the arbitration actually 
involved, before their courts may obtain 
concurrent jurisdiction. Where a state has 
qualified for concurrent jurisdiction, the sub- 
stantive law will be federal but the state 
court would apply state statutory procedure. 


Section 2(d) allows the parties to contract 
themselves “out” from under the provisions 
of the statute. This gives the parties the 
option of maintaining the common iaw, or 
voluntary approach, where the threat of 
strike or lockout serves to enforce the agree- 
ment. Such a provision should satisfy many 
of those who insist that their agreements 
be enforceable on a voluntary basis only. 


Under the federal arbitration act, as pres- 
ently constituted, before an order compel- 
ling arbitration can be made the party 
opposing the order may claim that there 
is no contract to arbitrate. In that case 
the court must examine the collective bar- 
gaining agreement to determine whether a 
contract to arbitrate has been made. In 
determining whether such a contract has 
been made the courts on numerous occa- 
sions have usurped the function of the 
arbitrator, interpreted the collective bar- 
gaining agreement and decided the question 
to be arbitrated by finding that the matter 
to be arbitrated was not within the scope 
of the collective bargaining agreement, or 
that the contract was clear on its face and 
so presented no dispute. 
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The capitalist achievement does not 
typically consist of providing more 
silk stockings for queens but in 
bringing them within the reach of 
factory girls in return for stead- 
ily decreasing amounts of effort. 

—Joseph Schumpeter 


A prime example of such judicial “reason- 
ing” can be found in International Association 
of Machinists v. Cutler-Hammer Inc., 13 La- 
por Cases ¥ 63,931, 297 N. Y. 519, 74 N. E. 
(2d) 464 (1947). In that case the collective 
bargaining agreement provided for a 6 per 
cent bonus for the last six months of 1945. 
Management also agreed to meet with the 
union early during the month of July, 1946, 
to “discuss” payment of a bonus for the 
first six months of 1946. The company met 
with representatives of the union but re- 
fused to agree to pay any bonus at all during 
1946. The union demanded arbitration un- 
der broad provisions for arbitration contained 
in the collective bargaining agreement. Man- 
agement refused to arbitrate, claiming that 
the agreement to arbitrate did not apply to 
the matter. 


The union then moved to compel arbitra- 
tion under provisions of the New York 
arbitration act, similar for grievance arbitra- 
tion to those of the federal arbitration act. 
The motion was granted by Judge Shientag 
of the New York Supreme Court. The 
Appellate Division, Judge Dore dissenting, 
reversed, saying: “If the meaning of the 
provision of the contract sought to be arbi- 
trated is beyond dispute, there cannot be 
anything to arbitrate and the contract can- 
not be said to provide for arbitration.” (12 
Lapor Cases § 63,574, 271 App. Div. 917, 
918, 67 N. Y. S. (2d) 317, 318 (1947).) The 
court held, per curiam, that the word “dis- 
cuss” meant nothing more and that there 
was no dispute to be arbitrated. 


The decision was affirmed by the Court of 
Appeals without opinion. However, a strong 
dissent by Judge Fuld was joined in by 
Judge Desmond. Judge Fuld pointed to the 
basic fallacy in the opinion of the court 
below when he stated: 


“A claim may be ‘so unconscionable or 
a defense so frivolous’ as to justify the court 
in refusing to order the parties to proceed 
to arbitration but I do not so regard 
the claim here asserted. I have difficulty 
in concluding, as respondent urges, that rea- 
sonable men cannot differ as to the meaning 
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of the provision in question. While I see 
that as a possible construction, I do not 
consider it the only one. It may well be 
argued, and in good faith, that in the light 
of surrounding circumstances and of experi- 
ence in the industry, and, indeed, in this 
very business, respondent company agreed 
that a bonus would be paid—at least where 
the company’s business warranted—and it 
would discuss with the employees the amount 
of payment, i.e., ‘payment of a bonus’. 


“If there is a possibility of such a con- 
struction, the court should not remove the 
controversy from the sphere of arbitration, 
particularly when the applicable arbitration 
clause . . . is so broad.” 


Another example of similar reasoning can 
be found in Local 149, American Federation 
of Technical Engineers (AFL) v. General 
Electric Company, cited above. In that case 
the collective bargaining agreement stated 
that any grievance which involved interpre- 
tation of the collective bargaining agreement 
could be arbitrated on demand of one of the 
parties after having been processed through 
the grievance procedure. There was the 
usual limiting provision that the arbitrator 
could not “add to, detract from, or in any 
way alter the provisions” of the agreement. 
In addition, it was agreed that “no arbitra- 
tor shall have the authority to establish a 
wage rate or job classification.” Subject to 
the contract the company also retained “the 
right to determine the methods and means 
by which its operations are to be carried 
on.” The agreement contained no clause 
stating how job descriptions and classifica- 
tions were to be determined, but did contain 
the pay grade for each job class. 


The union brought a grievance under the 
provisions of the collective agreement, claiming 
that three jobs were placed in the wrong 
job classification grade, resulting in the 
underpayment of three employees. The 
grievance went up through the grievance 
procedure without being settled. The union 
then demanded arbitration. The company 
refused to go to arbitration, claiming that 
under the terms of the contract there was 
no agreement to arbitrate a dispute over a 
job classification or wage rate. The union 
maintained that the “language, properly in- 
terpreted, was limited to forbidding the 
arbitrator to establish new job grades or 
wage rates, but was not intended to prevent 
the arbitrator from applying the established 
job grades and wage rates to existing jobs.” 


The union brought suit under Section 301 
to compe! arbitration. The district court 
held that the contract made no “provision 


841 


for Union to be heard on the question of 
such grading.” The court of appeals held 
that whether Section 4 of the federal arbi- 
tration act or decisional law applied under 
Section 301, the existence of an agreement 
to arbitrate would have to be determined. 
Judge Magruder conceded that the union 
might be correct in its interpretation of the 
agreement and indicated that the district 
court should not have based its decision on 
the contract clause limiting the powers of 
the arbitrator. However, the court held that 
the question of whether the parties had 
contracted to arbitrate the dispute in issue 
was one for the court, not for the arbitrator, 
to decide. 


Judge Magruder said that the basis for 
affirmance should be that “there is no lan- 
guage in the collective bargaining agreement 
to be interpreted and applied for the purpose 
of determining whether the duties performed 
by any particular employee entitled him to 
be classified in any particular grade.” To 
bolster its position, the court cited General 
Electric Company v. Local 205 (UE), cited 
above, where it had dealt with a remarkably 
similar situation involving the same com- 
pany. In that case the existence of a clause 
incorporating into the collective bargaining 
agreement by reference a list of job classi- 
fications and rate ranges had been sufficient, 


Judge Magruder said, to provide a basis for 
finding contractual language to be inter- 
preted and, hence, an arbitrable dispute. 


In the instant case there was no such 
provision and this led the court to rule that 
the absence of job-description terms from 
the collective bargaining agreement placed 
the dispute outside the scope of the con- 
tract’s arbitration clause. The decision might 
well have gone the other way and probably 
should have. The collective agreement had 
enough references to job classifications and 
rates so that the court had ample basis (con- 
ceding, as it did, the union’s meaning of the 
prohibition) to hold-that the application of 
contractual job classifications and rates pro- 
vided an arbitrable dispute. 


It would also appear that the arbitration 
clause was broad enough (covering any 
grievance which involved interpretation of 
the collective bargaining agreement) to jus- 
tify the court in deciding that the arbitrator 
and not the courts must determine the issue 
of arbitrability. The determination of arbi- 
trability in this case obviously includes 
interpretation of the collective bargaining 
agreement, and a determination that the 
arbitrator decide the issue of arbitrability 
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Speculators may do no harm as bub- 
bles on a steady stream of enter- 
prise. But the position is serious 
when enterprise becomes the bubble 
on a whirlpool of speculation. When 
the monetary policy of a country be- 
comes the by-product of the activi- 
ties of a casino, we can expect little 
in terms of capital development. 
—John Maynard Keynes 


would be in keeping with the language of 
the agreement. 


Here again the court, pretending to deter- 
mine whether there was a contract to arbi- 
trate the particular dispute in question, in 
reality arbitrated the main issue. There 
was more than a mere possibility that the 
union’s construction was proper—in fact, 
the court conceded that it might be. The 
claim was in no way unconscionable or 
frivolous. Since the contract entrusted to 
the arbitrator any grievance which involved 
interpretation or application of the agree- 
ment and also provided references to job 
classifications and rates, there would appear 
to be sufficient basis for ordering arbitration 
with the arbitrator first determining arbi- 
trability and then, if he finds the dispute 
arbitrable, determining the merits. In de- 
ciding that there was no contract to arbitrate 
the dispute, the court in effect decided the 
substantive question in a manner as con- 
clusive as any arbitrator could, but without 
formally ruling upon it. 


As pointed out in the previous discussion 
of the Cutler-Hammer and General Electric 
cases, the courts, in determining the pre- 
liminary question of whether there is a 
contract to arbitrate, often usurp the func- 
tion of the arbitrator. By finding that the 
issue presented is clear on the face of 
the contract or not within the scope of the 
agreement to arbitrate, they in effect decide 
the merits. Such decisions are likely to be 
repeated under the present wording of Sec- 
tions 3 and 4 of the federal arbitration act if 
it is not revised so as to prevent the courts 
from deciding the merits of the dispute 
under the guise of determining whether 
there is a valid agreement to arbitrate. The 
Teller amendment should have included re- 
visions of Sections 3 and 4 for this purpose. 


The following language, taken from Sec- 
tion 2(e) of the Uniform Arbitration Act 
(adopted by the National Conference of the 


November, 1958 @ Labor Law Journal 


Commissioners on Uniform State Laws, 
August 20, 1955, as amended August 24, 
1956, and approved by the House of Dele- 
gates of the American Bar Association, 
August 26, 1955, and August 30, 1956, 


McKelvey, Critical Issues in Labor Arbitra- 
tion 195 (1957)), should be added to Sections 
3 and 4 of the federal arbitration act so as to 
prevent the recurrence of such decisions: 


“An order for arbitration shall not be re- 
fused on the ground that the claim in issue 
lacks merit or bona fides or because any 
fault or grounds for the claim sought to be 
arbitrated have not been shown.” 


It is doubtful whether language can be 
devised to eliminate this problem, for it is a 
necessity that courts be permitted to deter- 
mine the existence of a valid agreement to 
arbitrate. There will always be judicial 
sophists and judges who do not understand 
the nature of the arbitration process and 
who will err in the same manner as did the 
very able judges in Cutler-Hammer and 
General Electric. However, the language sug- 
gested will clearly indicate the intent of 
Congress and help to eliminate such decisions. 

The revisions previously suggested will 
help to rectify the outstanding faults of the 
federal arbitration act as it would stand if 
H. R. 10308 had been adopted in its original 
form. However, there are a number of areas 
in which the federal arbitration act can and 
should be revised so as to be more effective. 
The Uniform Arbitration Act contains a 
number of concepts which should be incor- 
porated into the federal arbitration act. 


To Section 9 of the federal arbitration act 
should be added Section 4 of the Uniform 
Arbitration Act, which states: “The power 
of the arbitrators may be exercised by a 
majority unless otherwise provided by the 
agreement or by this act.” Nowhere in Sec- 
tion 9 is there now such a statement. The 
addition of Section 4 of the Uniform Arbi- 
tration Act will serve to clarify the law. 


Section 7 of the federal arbitration act 
would be greatly improved by the inclusion 
of Section 5 of the Uniform Arbitration Act. 
That section would serve to dispel questions 
concerning notice and the effect of appear- 
ance without notice by providing: “The 
arbitrators may hear and determine the con- 
troversy upon the evidence produced not- 
withstanding the failure of a party duly 
notified to appear. The court on application 
may direct the arbitrators to proceed promptly 
with the hearing and determination of the 
controversy.” Such language should serve 
to dispel doubts concerning the effect of 
failure to appear after receipt of notice. 
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. . . the lawyer is the roving full- 
back of our society with his nose 
stuck in every activity in which we 
severally participate. 

—Justice William J. Brennan, Jr. 


The section also provides for a party's 
right “to be heard, to present evidence ma- 
terial to the controversy and to cross-examine 
witnesses appearing at the hearing.” Proba- 
bly the most important part of the section 
provides as follows: “The hearing shall be 
conducted by all the arbitrators but a ma- 
jority may determine any question and 
render a final award. If, during the course 
of the hearing, an arbitrator for any reason 
ceases to act the arbitrator or arbitrators 
appointed to act as neutrals may continue 
with the hearing and determination of the 
controversy.” This avoids the danger that a 
tripartite arbitration board will be prevented 
from continuing the hearing and making an 
award because of the death or refusal to 
participate of one or both of the members 
technically appointed as neutrals but in fact 
named as party advocates. Such a provision, 
by clarifying the law, will prevent unneces- 
sary litigation. 

It should be noted that Section 5 allows 
the parties to contract “out” from under its 
provisions, thereby permitting them to set 
up their own procedure. The section as a 
whole fills a large gap in the federal arbitra- 
tion act. 

The federal arbitration act can be im- 
proved by being revised so as to eliminate 
the provisions for witness’ fees in labor 
arbitration cases. While suited to commer- 
cial arbitration, compulsory fees would not 
be appropriate for labor arbitration as the 
witnesses called are often on company time 
and, therefore, drawing their regular wages. 
This matter should be left to the discretion 
of the parties. 

A convenient addition to the federal arbi- 
tration act would permit, as does the Uni- 
form Arbitration Act, the administering of 
oaths by the arbitrator. Such power vested 
in the arbitrator might assure more trust- 
worthy testimony. 

The federal arbitration act should include 
a statement that the arbitrator is not bound 
by the formal rules of evidence. While this 
appears to be a settled point of decisional 
law, it would do no harm to codify it in the 
federal arbitration act, thereby preventing 
any possibility, however slight, that the 
established rule will not be followed. 
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The revised act should contain a state- 
ment that a party may be represented in 
arbitration hearings by an attorney or a 
person or persons who are not attorneys. 
However, any waiver of the right to be rep- 
resented by counsel must be in writing. It 
would appear that there is a greater danger 
of lay counsel not being permitted to appear 
at a hearing than there is of denial of the 
right to be represented by an attorney. Both 
rights should be protected. 


Section 8(a) of the Uniform Arbitration 
Act provides: “The award shall be in writ- 
ing and signed by the arbitrators joining in 
the award. The arbitrators shall deliver a 
copy to each party personally or by regi- 
stered mail, or as provided in the agree- 
ment.” There is no statement to this effect 
in the federal arbitration act. Section 8(a) 
should be added to Section 9 of the federal 
act so as to provide for procedural certainty. 


Section 11 of the federal arbitration act 
and Section 13 of the Uniform Arbitration 
Act, both dealing with modification or cor- 
rection of the award, appear very similar. 
Since I find no material defect, no revision 
is suggested. 

Section 9 of the Uniform Arbitration Act, 
read with Sections 11-13, pruvides that if a 
motion .is pending in court to confirm, 
vacate, modify or correct an award, the 
court may order that the arbitrator modify 
or correct the award so as to clarify it 
where: 

“There was an evident miscalculation of 
figures or an evident mistake in the descrip- 
tion of any person, thing or property re- 
ferred to in the award; 


“The award is imperfect in a matter of 
form, not affecting the merits of the con- 
troversy.” 

Section 9 also permits a party to make 
application to the arbitrator for modification 
and correction on these grounds without 
the necessity of going to court. Since the 
grounds mentioned do not deal with the 
merits and since the arbitrator would appear 
to be better suited than the courts to make 
the clarification, this section would appear 
as a definite advance in the law of arbitra- 
tion and one that should be incorporated 
into the federal act. 


Section 10 of the federal arbitration act 
provides for the vacating of an award on 
four grounds usually specified in most arbi- 
tration acts. Section 10 also provides for 
rehearing by the arbitrator in the discretion 
of the court where the award was not 
vacated for corruption, fraud, undue means 


All rights are derived from the pur- 
poses of the society in which they 
exist; above all rights rises duty to 
the community.—Louis D. Brandeis 


or partiality. Section 10 could be improved 
by specifying, as does Section 12(a)(2) of 
the Uniform Arbitration Act, that the par- 
tiality for which an award may be vacated 
must be that of the “arbitrator appointed 
as a neutral.” Under present language, the 
courts, by interpretation, might reach the 
same result. However, it is conceivable that 
an award might be vacated because of the 
partiality of an arbitrator appointed with the 
understood purpose of representing oue of 
the parties on a tripartite board. The lan- 
guage of the Uniform Arbitration Act 
should be incorporated into the federal 
arbitration act so as to prevent this. 


In addition, Section 10 should be amended 
by adding to it the following statement 
found in Section 12(a)(5) of the Uniform 
Arbitration Act: 

“But the fact that the relief was such that 
it could not or would not be granted by a 
court of law or equity is not ground for 
vacating or refusing to confirm the award.” 


The language serves to codify what would 
appear to be a beneficial rule of decisional 
law established in a number of jurisdictions, 
and by making the intent of Congress clear 
will require adherence by the courts. 


An excellent example of this rule can be 
found in In the Matter of Ruppert, 34 Lasor 
Cases § 71,243, 3 N. Y. (2d) 576, 148 N. E. 
(2d) 129 (1958). In that case the New York 
Court of Appeals affirmed a lower court 
decision granting a motion to confirm an 
arbitration award in which the arbitrator 
had enjoined the continuance of a slowdown. 
The court recognized that the courts of 
New York could not grant such relief be- 
cause of the bar contained in Section 876-a 
of the New York Civil Practice Act (“little 
Norris-La Guardia Act”). However, the 
court ruled that in confirming the award in 
was acting under the New York arbitration 
law and could confirm the injunction-issuing 
award even though it could not have issued 
such an injunction itself. 

The federal arbitration act provides that 
an application to have an award vacated 
may be made within 90 days after receipt of 
the award. However, no special time limit 
is set where the motion is made on the 
grounds of fraud, corruption or the use of 
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undue means. Section 12(b) of the Uniform 
Arbitration Act provides that the period 
runs for 90 days after such fraud, corrup- 
tion or use of undue means becomes known 
to the movant. This would appear for obvi- 
ous reasons to be an excellent addition to 
the revised act. 

The federal arbitration act, as it now 
stands, is very similar to the New York 
arbitration law. Under the New York law 
there have been conflicting decisions as to 
whether an individual employee is a “party” 
who has the right to intervene and be rep- 
resented by counsel in grievance arbitration 
brought by the union bargaining agent and 
involving his interests. The federal arbitra- 
tion act is no more clear in stating whether 
the word “parties” refers to the contractual 
parties or to parties who have an interest in 
the subject matter of the dispute being arbi- 
trated. Any legislation which will be applied 
as federal substantive law, governing labor 
arbitration, should decide this question in 
one way or the other. 

The interest of the individual employee 
must be balanced against the effect of his 
intervention on the efficiency of the arbitra- 
tion process. Multiple interveners, each rep- 
resented by separate counsel, could indeed 
create chaos. It would appear that in bal- 
ancing the equities, the harm caused to the 
efficiency of labor arbitration by federal 
sanction of unbridled intervention by indi- 
vidual employees would far outweigh the 
advantages of guarding the individual em- 
ployee against union mishandling of his 
grievance. The remedy of the individual 
should come from the internal corrective 
forces within the union or should be brought 
about by a civil suit against the union for 
mishandling the grievance. It would appear 


that an amendment to the Taft-Hartley Act 
might be possible here so as to bring the 
National Labor Relations Board into the 
picture. The present act does not appear 
sufficient to do this. There are, however, 
strong equities on both sides of the issue, 
and there certainly are sufficient grounds 
for reasonable men to differ reasonably and 
unreasonably on this question. 


Summary 

Lincoln Mills has left in its wake a great 
many unanswered questions. Unanswered 
questions in the area of labor arbitration 
serve to create needless litigation and un- 
certainty. “Judicial inventiveness” is not a 
fit method of determining the answers to 
these questions, as it is a lengthy and often 
confusing process. Millions of workers are 
governed on the job by collective bargaining 
agreements. They, their collective bargain- 
ing representatives and their employers have 
the right to operate under a well-defined 
federal statute that will provide a firm 
measure of predictability and serve to dispel 
the confusion now rampant. 

The revisions herein suggested to the 
Teller amendment and the federal arbitra- 
tion act would provide such a law. Whether 
the particular revisions to the Teller amend- 
ment and the federal arbitration act sug- 
gested here are adopted or not is not crucial. 
What is vital is that a comprehensive stat- 
ute be enacted by Congress early in the next 
session so that all those operating, working 
or arbitrating under the terms of collective 
bargaining agreements may know with 
some degree of certainty the legal courses to 
be followed. Chaos in any form has no 
proper place in the law. [The End] 


Nearly 90,000 women have been re- 
habilitated through the state-federal part- 
nership program of vocational rehabili- 
tation in the past four years, accounting 
for more than one third of all persons 
rehabilitated through this program. This 
information was brought to light in a 
new pamphlet “Help for Handicapped 
Women,” published by the Department 
of Labor’s Women’s Bureau in cooper- 
ation with the Office of Vocational Reha- 
bilitation of the Department of Health, 
Education, and Welfare. 

Many handicapped women are able, 
as a result of vocational rehabilitation, to 
enter occupations where there is a chronic 
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REHABILITATION OF HANDICAPPED WOMEN 


shortage of trained workers, the pam- 
phlet points out. For example, more than 
1,000 of the 23,000 women rehabilitated 
in 1956 were professional or technical 
The clerical field—largest oc- 


] 


workers. 
cupational group of all women—drew 
nearly 5,000 of the women rehabilitated 
in 1956; included in this group were 
over 2,000 secretaries, stenographers and 
typists. . 

About 70 per cent of all handicapped 
women rehabilitated through this state- 
federal program became wage earners. 
Most of the others are homemakers, re- 
sponsible for the care of their own homes 
and children. 


Proposed Labor Legislation in 


Legislative proposals in the labor field have been the subject of 
much attention on both the federal and state levels. In New York, 
for example, the Governor's Committee on Improper Labor and Man- 
agement Practices issued its interim report earlier this year in which 
several recommendations were made. The author, who is a regional 
attorney for UAW, AFL-CIO, Region 9A, is a member of the New 
York City firm of Rubenstein & Rubenstein. In his analysis of the 
interim report, he concludes that it is ‘‘barking up a wrong tree.” 


A STUDY of the Interim Report of the 
Governor’s Committee on Improper Labor 
and Management Practices gives one the 
impression of a “me too” job. This is 
probably because, as a result of insufficient 
funds, a lack of time or some other factor, 
the committee has failed to make a thorough 
investigation of labor relations in the State 
of New York, and has based its conclusions 
and recommendations on the recent sena- 
torial investigations into the labor relations 


field. 


The report is divided into a general state- 
ment and recommendations. The recom- 
mendations cover six specific fields: (1) 
fiduciary status of union officers and conflict 
of interest, (2) financial reporting and dis- 
closures, (3) minimum accounting standards, 
(4) identification filing by newly organized 
unions, (5) labor relations consultants and 
(6) amendments to the penal law. 


The first three recommendations consume 
a total of 14 pages or about five pages each. 
The rest consumes 1% pages. 


The general statement—while giving credit 
and laudatory praise to the AFL-CIO and 
unions, generally, as cornerstones and bul- 
warks of our democratic society and while 
correctly asserting that the “State of New 
York has been one of the leaders in recog- 
nizing the need for protecting and fostering 
union organization”—pinpoints some well- 
known and recently exposed abuses in the 
labor field. “Recent investigations, particu- 
larly by legislative committees, have focused 
attention on specific instances of corruption, 
racketeering, and other oppressive practices 
by some union officials, often in collusion 
with management representatives.” This 
apparently refers to the disclosures of the 
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McClellan Senate Investigations Committee 
on Labor and Management. 


As to the specific situation in the State 
of New York, the committee finds: 


“The cancerous nature of corruption has 
been laid bare in the plight of Puerto Rican 
workers and other low wage groups in 
New York City. Exploited by corrupt 
union leaders who cooperated with corrupt 
employers, many of these workers thus 
deprived of any voice in the affairs of the 
union, have become disillusioned and hostile 
to all unions. Victimized by one union, 
they distrust all unions; cheated by ‘sweet- 
heart’ agreements, they spurn all collective 
contracts. Thus, the misconduct of a few 
casts a dark cloud across the whole labor 
movement and undermines the whole struc- 
ture of collective bargaining. It is, there- 
fore, urgent that steps be taken which help 
eliminate the polluting pockets of corruption. 


“The need is to root out corrupt officials 
without impairing the unions ability to pro- 
mote the welfare of its members.” 


The general statement acknowledges the 
achievements of the AFL-CIO in cleaning 
its house of racketeering elements and lauds 
the Ethical Practices Code and the efforts of 
the AFL-CIO Ethical Practices Committee, 
but adds: “Unions which have been ex- 
pelled [by the AFL-CIO] because their 
officers have violated the codes and openly 
defied the Federation continue to operate— 
substantial segments of them in New York.” 


Based on the general statement, one 
would expect the committee to recommend 
legislation to (1) strengthen the hands of 
the AFL-CIO Ethical Practices Committee 
and (2) eliminate the “cancerous basis” for 


November, 1958 @ Labor Law Journal 


New York 


By BENJAMIN RUBENSTEIN 


the exploitation of “Puerto Rican and other 
low wage groups in New York City.” 


A study of the three most extensive 
recommendations shows that (1) they are 
unnecessary because they are already law; 
(2) instead of solving the “evils” referred 
to, they will put a strait jacket on most of 
the unions, will choke the poor but honestly 
led smaller locals, and will weaken them 
to such an extent that they will be unable 
to fulfill their main function—that of pro- 
tecting and bettering the economic condi- 
tions of their members; or (3) they will 
still more confuse the already confused 
relation between federal and state labor laws. 


Fiduciary Status 
and Conflict of Interest 


The committee devotes nine full pages 
to a discussion and recommendations for 
legislative action covering the fiduciary status 
of union officers and conflicts of interest. 


Fiduciary status.—On this issue it recom- 
mends: 

(1) That union officers “shall stand in a 
fiduciary relationship to the affairs of the 
union.” 

(2) That union officers “shall be respon- 
sible in a fiduciary capacity for all union 
funds or assets coming under their control.” 

(3) “That all persons entering into any 
transaction with a union officer knowing 
that the transaction violates the union of- 
ficer’s fiduciary obligation shall be held 
legally responsible for such violation.” 


Will these proposals solve the problems 
raised by the committee ? 

In its introductory statement in support 
of the proposed legislation, the committee 
quotes the following from the AFL-CIO 
Ethical Practices Code: 


“In a sense, a trade union official holds a 
position comparable to that of a public 
servant. Like a public servant, he has a 
high fiduciary duty not only to serve the 
members of his union honestly and faith- 


Legislation in New York 


fully, but also to avoid personal and eco- 
nomic interests which may conflict with 
the full performance of his responsibility 
to those whom he serves.” 


The constitutions and bylaws of most 
international and local unions clearly define 
the duties of their officers and their fiduciary 
obligations. They provide that officers as 
well as members must “at all times act in 
a manner becoming such officer or member.” 
They further provide for charges to be 
brought against an officer or member “act- 
ing in a manner unbecoming such officer or 
member.” Most of the union constitutions 
and bylaws set forth specific rules and 
regulations for the presentation and _ trial 
of charges. The courts have, on numerous 
occasions, sustained such rules and regulations. 


Almost all union constitutions and bylaws 
provide for bonding of their financial officers. 


Under the above provisions many a union 
officer was removed from office either for 
“selling out the workers,” “cooperating with 
management,” “strike breaking” or similar 
offenses. Many a bonding company has 
covered financial deficiencies and proceeded 
criminally against those that violated their 
fiduciary obligations. 

In addition to the rules and regulations 
adopted by unions, the present state laws 
adequately cover such offenses. The com- 
mittee concedes it: “The general legal rule 
is well established that an agent owes a 
fiduciary obligation to his principal. This 
rule logically applies to union officers and 
representatives, and in a number of court de- 
cisions has been so applied.” (Italics supplied.) 


What purpose, then, would the additional 
legislation serve? 

The committee feels that: “It [the pro- 
posed legislation] would remove any pos- 
sible doubt or uncertainty which may exist; 
it would make more clear and commending 
to union officials the strict legal obligations 
which their position imposes; and it would 
make articulate the broad premises on whic! 
the statute was based.” 

The inadequacy of this reasoning is seli- 
evident. Following such logic we should 
have specific fiduciary laws dealing with 
bank tellers, cashiers and each and every 
conceivable situation in which a fiduciary 
relationship exists. The result of it would 
be a terribly cumbersome and complicated 
set of laws which would only confuse in- 
stead of clarify the definition and obligations 
of fiduciaries. It would create a mass of 
verbiage and weaken instead of strengthen 
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the existing laws. An attempt to specifically 
define every fiduciary obligation will tend 
to limit the law and exclude possible fiduci- 
ary relationships not specifically mentioned. 


While under existing laws the definition 
of “fiduciary” is wide, the proposed legisla- 
tion would limit it. The passage of such 
legislation would not eradicate the criminal 
elements in the labor movement, but would 
give them an opportunity to skirt around 
the specific proscriptions and develop new 
means of breaching their fiduciary obligations. 


The third part of the proposed legislation 
on fiduciary status is equally superfluous 
and even more harmful. The present con- 
spiracy and criminal laws cover principals 
and their accessories. If a third person 
conspires with a union official to steal union 
funds or to commit any other illegal act, 
he is guilty of a crime, The proposed legis- 
lation can only have the effect of putting 
every person who deals with a union or 
union official on extra guard, thus placing 
the unions outside of the orbit of legal life 
—a sort of “out of bounds” position. 


Conflicts of interest—Even more confus- 
ing and dangerous is the attempt to define 
and legislate conflicts of interest. The fore- 
going arguments against the need for legis- 
lation specifying fiduciary obligations are 
even more applicable to the need of such 
specific legislation defining “conflicts of in- 
terest.” Instead of eliminating the betrayal 
of trust on the part of a few, it will place 
the entire labor movement in strait jackets. 
No union or union official will dare to do 
anything, no matter how much he may 
deem it in the interests of his organization, 
without prior approval by the industrial 
commissioner. The red tape and drawn-out 
investigations of matters pending before 
the Board of Standards and Appeals will 
be child’s play compared with the task of 
administering the proposed laws dealing 
with conflicts of interest. 


The committee apparently realizes the 
pitfalls of such legislation: “Comprehensive 
definition of all transactions which should be 
prohibited as constituting a conflict of interest 
is impossible. Business relationships arise 
in an infinite variety, and application of the 
basic fiduciary standard must be worked 
out by the courts case by case.” (Italics 
supplied.) 

It adds further: “The committee recog- 
nizes that rigid rules may create hardship 
and that some measure of flexibility is 
needed to meet special circumstances. To 
achieve this flexibility, the Industrial Com- 


Union interest goes far beyond the 
amount of money in the pay check. 
It extends into the very heart of our 


social progress. 
—James P. Mitchell. 


missioner should be empowered to approve 
in advance transactions which he finds will 
promote the best interests of the union and 
its members.” 

The report then proceeds to enumerate 
the “certain types of improper transactions.” 
They are (1) investment of union officers 
(a) in businesses bargaining with the union, 
(b) in businesses dealing with employers 
with whom the union bargains collectively 
and (c) in businesses which sell or buy 
from a union; (2) payments, loans or gifts 
by employers to union officials; (3) loans 
of union funds to union officers; (4) invest- 
ment of union funds in businesses bargain- 
ing with the union. For each of the above 
proposals the committee cites an appropriate 
sentence or paragraph of a similar prohibi- 
tion contained in the Ethical Practices Code 
of the AFL-CIO. 

With reference to subdivision (a) of Sec- 
tion 1, of the report (investment in businesses 
bargaining with the union) the committee 
notes: “An absolute prohibition against 
owning any interest in a business with 
which the union bargains collectively could 
unduly restrict the freedom of the union 
office® to invest his savings.” 

Under subdivision (b) the committee 
notes this qualification: “An absolute pro- 
hibition here would be even more restrictive 
than in the preceding case.” 

With reference to subdivision (c) the 
committee cites the appropriate provision 
of the Ethical Practices Code and recom- 
mends similar legislation. \ 

In connection with Secfion 2 (payments 
by employers to union officials) the com- 
mittee recommends legislation declaring it 
to be a “conflict of interest for any union 
officer or representative to accept directly 
or indirectly any payments, loans, or gifts 
in excess of a nominal amount to be defined 
by the statute from any employer whose 
employees the union represents or seeks to 
represent .” (Italics supplied.) It 
repeats almost word for word the provi- 
sions of the Ethical Practices Code, except 
that it leaves to the legislature to determine 
what is a “nominal amount.” 

Section 3 declares it “to be a conflict of 
interest for any union to loan union funds 
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to any of its officers or employees, except 
from funds specifically established for the 
purpose -” It differs from the ap- 
propriate provision of the Ethical Practices 
Code in that the code proscribes such loans 
“for the purpose of financing the private 
business or investment of such persons,” 
while the proposed legislation would pro- 
scribe all loans regardless of their purpose. 
The legislation would have the effect of 
prohibiting a union from making a loan 
or an advance on a salary to a union officer 
or employee, no matter how small the loan 
is or for what emergency it may be re- 
quired, unless the union has gone into the 
expense and red tape of running a “loan 
office.” 


Section 4 seeks to prohibit loans by unions 
to employers dealing with such unions. 
While it declares such practices to be a 
“potential conflict of interest,” and properly 
so, it notes and approves loans by the 
Amalgamated Clothing Workers and the 
International Ladies Garment Workers’ Union 
to “enable employers to survive rigorous 
competition” which “thus saved the jobs 
of its members and at the same time aided 
industry.” Thus, the committee, while recom- 
mending legislation to prohibit such loans, 
at the same time provides for exceptions to 
permit unions “to invest in or make loans 
to any business owned entirely by labor 
unions” and to empower the industrial com- 
missioner to make other exceptions “in ad- 
vance.” 


Violations of fiduciary obligations and 
conflicts of interest on the part of union 
officials are reprehensible and should be 
combated. However, the examples cited in 
the committee’s report are not the only 
conceivable spheres of fiduciary obligations 
or conflicts of interest, and by legislating 
specifically against them there is a tacit 
and indirect, though unpremeditated, ap- 
proval of other forms of breach of fiduciary 
obligations and conflicts of interest. The 
violations cited by the committee, as well 
as all other types of violations of fiduciary 
obligations, or conflicts of interest, can and 
are being fought by the unions themselves 
as well as by the courts under existing 
laws. The passage of the proposed legisla- 
tion would only create more difficulties and 
confusion instead of eliminating the offenses. 


The adoption of the proposed legislation 
would not add anything to the existing 
laws, but would place all union leaders and 
officials in a special “criminally designated” 
category requiring special legislation, even 
though the proportion of criminal acts and 
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violations of fiduciary obligations, and con- 
flicts of interest in other fields of endeavor 
is equal to, if not greater than, the propor- 
tion in the field of labor. 


The section or subdivision of the com- 
mittee report entitled “Amendment to Penal 
Law” (subdivision VI), although very short, 
negates all the arguments advanced by the 
committee in support of its proposals deal- 
ing with fiduciary status and conflicts of 
interest. It reads: 


“The Committee has examined a large 
number of relevant provisions of the Penal 
Law, and does not recommend any new 
substantive provisions. Transactions which 
constitute conflicts of interest or other 
breaches of fiduciary obligations often do 
not involve the quality of conduct which 
should be regarded as criminal. Those which 
do involve conduct of a criminal quality, such 
as bribery, embezzlement, extortion, or taking 
kickbacks are already covered by sections of 
the Penal Law.” (Italics supplied.) 


The committee does recommend, how- 
ever, that Section 380 of the penal code be 
changed to make bribery a felony instead 
of a misdemeanor. If this should solve the 
problem, the committee should have recom- 
mended it without offering legislation on 
matters which are either noncriminal or 
“are already covered by sections of the 
Penal Law.” 


Filing and Accounting Requirements 


Subdivisions II and III of the commit- 
tee’s report provide for the filing with the 


industrial commissioner either of yearly 
financial reports on forms prescribed by the 
commissioner or of duplicate copies of re- 
ports filed with the Secretary of Labor 
under the Taft-Hartley Act, and to follow 
certain accounting methods prescribed by 
the commissioner. 


Filing of financial statements.—The com- 
mittee recommends legislation providing for 
the filing by unions and employer associa- 
tions of annual financial statements with 
the industrial commissioner. Unions “should 
be required to provide each union member 
a copy of such statement.” “Copies of 
such [employer] statements. should be avail- 
able to members for inspection. (Italics 
supplied.) (There is probably some good 
reason for the distinction between the pro- 
posed obligation of unions with reference 
to annual financial statements and those of 
employer associations, although it is not 
apparent to the naked eye.) 
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The filing ‘requirements of the Taift- 
Hartley Act, which has been in existence 
for over ten years, have not prevented any 
of the misdeeds exposed by the Senate 
committee investigations. Their only ac- 
complishment to date was the creation of 
more work for accountants and the burden- 
ing of small and financially weak local 
unions with the added expenses of pre- 
paring and filing the various financial and 
other forms required by the act. 


The governor's committee offers not only 
to duplicate the federal reporting regula- 
tions by having unions file copies thereof 
with the state industrial commissioner but 
also further recommends giving the com- 
missioner the power to prescribe the form 
of the report, which “must be carefully 
designed and perhaps changed from 
time to time to cure deficiencies which 
appear.” 

Minimum accounting standards.—In ad- 
dition to the requirement of filing annual 
financial statements, the committee seeks 
to make sure that unions follow “approved” 
accounting procedures. “Those [Financial] 
statements have little meaning without some 
assurance that they are supported by sound 
accounting procedures.” 


The committee appreciates the problem 
involved: “Defining the standard in a statute 
would be impractical for flexibility is re- 
quired. The detailed rules should be made 
by the industrial commissioner who would 
act on the guidance of experts from unions 
and employer associations. He could estab- 
lish varying standards depending on the num- 
ber of members or amount of funds of the 
organization, particularly avoiding imposition 
of heavy burdens on smaller local unions or 
employer associations.” (Italics supplied.) 


Thus it recommends that the industrial 
commissioner shall (1) have the power to 
prescribe accounting standards (a wilful 
failure or refusal to comply with shall be 
deemed a misdemeanor); (2) be empowered 
to investigate and hold hearings to deter- 
mine “whether minimum accounting standards 
have been maintained;” (3) be empowered 
to apply to courts for an “order to compel 
compliance.” 


The only positive effect of such legisla- 
tion will be an increase of work for ac- 
countants, lawyers and civil service employees 
on the staff of the industrial commissioner 
—all of which is laudatory and praiseworthy. 
However, will it in any way help the unions 
to conserve their funds, which the com- 
mittee professedly seeks to accomplish? Any- 
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one having the slightest acquaintance with 
operations of unions knows that there is a 
constant struggle to strike a balance be- 
tween the dues, which form a union’s main 
income, and the expenses. The proposed 
legislation will only increase the problem 
of expenses and the need for higher dues. 
Local unions not involved in_ interstate 
commerce would face the problem of con- 
tinually changing and adjusting their ac- 
counting methods to fit the changing report 
requirements of the industrial commissioner, 
all to their expense. Instead of helping to 


conserve the funds of the unions, the pro- 
posed legislation will help to dissipate them. 


Important Problems Not Dealt with 
by the Committee 


While devoting most of its space and 
recommendations to the problems of fidu- 
ciary obligations and conflicts of interest, 
which admittedly are already covered by 
law and union rules and regulations, the 
committee glossed over the problems of 
“fly by night” unions and labor relations 
consultants, which form a very important 
phase of labor relations but are not regu- 
lated by any law. 


The subdivisions IV and V of the report 
and recommendations of the governor's 
committee deal with “fly by night” unions 
and labor relations consultants. Each sub- 
division consumes about one half of a page 
to cover the general aspect of the problem 
and the specific recommendations. 

“Fly by night” unions.—The interim re- 
port of the governor’s committee describes 
the “fly by nights” as follows: 

“The worst instances of exploitation of 
workers and employers have been by fiy- 
by-night local unions which are the crea- 
tion of self-seeking opportunists who decide 
to ‘go into the union business’. These 
locals are frequently unaffiliated with any 
responsible parent union, have no bona fide 
members, and exist only for the purpose 
of selling ‘sweetheart contracts’ and col- 
lecting check-off payments.” 


The reason for the name “fly by nights” 
is apparently their practice of “disappearing 
and reincarnating under a new guise,” 
whenever things get too tough for them. 


The “fly by night” unions are a com- 
paratively new phenomenon in the labor 
field. They differ basically from the legiti- 
mate unions as well as from company 
unions, both of which have been known 
in the labor field for many years. A legiti- 
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mate union is a combination or organization 
of workers banded together for the purpose 
of unitedly and collectively improving their 
economic conditions by means of collective 
bargaining or strike. It is based on a shop 
or industrial group. Its leaders usually 
come from the ranks and are chosen by 
the workers. By a company union I mean 
an organization of workers sponsored, aided 
and dominated by an employer for the pur- 
pose of preventing his employees from 
joining a legitimate union. Its leadership 
is usually designated or appointed, directly 
or indirectly, by the employer or its repre- 
sentatives. It is mainly based on a shop 
unit. 


A “fly by night” union is neither of the 
above. Although it performs, to a great 
extent, the functions of a company union 
in that it prevents the unionization of em- 
ployees, it is not controlled or dominated 
by an employer in the same sense or man- 
ner as a company union. It is simply a 
business venture conceived by one or two 
“operators” who think that “unionism” is 
a good business to make a fast “buck” at. 
It is not organized by a meeting of em- 
ployees, but by the adoption of a name, 
preferably one that sounds similar to an 
existing union, and the printing of calling 
cards. It has no constitution or bylaws and 
elects no officers. The partners designate 
themselves as president, secretary or man- 
ager, and are ready for business. At times 
the several offices are combined in one and 
the same person. 


In order to boost “business,” the same 
individual or individuals may print several 
sets of calling cards, and are in the business 
of running several unions at the same time 
just as an enterprising businessman would 
form and operate several corporations. 

The rest depends on the ability, initiative 
and muscle power or connections of the 
principals, They usually seek out small 
employers who are paying minimum or be- 
low minimum wages and dread the day 
when their workers will join a union and 
demand better conditions. The “fly by night” 
offers such employers a “contract” which 
would leave the wages as they are, or slightly 
increased to comply with the minimum re- 
quirements of the wages and hours act, in 
exchange for recognizing the “union” and 
paying it “dues” and “welfare funds.” In 
most cases the employees involved are not 
aware that a contract was signed by the 
their behalf until he starts 
Often the employer pays 
funds so as to 


employer on 
deducting “dues.” 
the dues out of his own 
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avoid arousing the inquisitiveness and pos- 
sible resentment of his employees. 


At times, in order to convince a recalci- 
trant or nonbelieving employer of their 
power, these “unions” resort to picketing 
as a means of persuasion, but in most in- 
stances this is not necessary. A word to 
the wise is sufficient. They do not care 
about the economic conditions or welfare 
of the employees, whom they are supposed 
to represent. They do not process any 
grievances unless the employer fails to live 
up to his agreement of collecting and turn- 
ing over the “dues” in time. However, in 
the event that the employees join a legiti- 
mate union, the “fly by night” intervenes 
and claims its “contract” as a bar to certi- 
fication. To the antiunion employer it is 
worth its weight in gold. To the “fly by 
night” managers it is of similar value. 

It is these “unions” that form the main 
basis for the “cancerous” condition in the 
field of labor relations in the City and State 
of New York. 

Ironically, the “fly by night” is a direct 
by-product of the national and state labor 
relations acts. While seeking to protect 
the rights of employees to organize and 
join unions of their own choosing and to 
designate their own representatives for the 
purpose of collective bargaiming, the acts 
simultaneously laid the ground for the con- 
travention and violation of their basic pur- 
poses. The “fly by night” as a phenomena 
appeared and mushroomed since the pass- 
age of the labor relations acts. 


National Labor Relations Act 


Section 7 of the National Labor Relations 
Act (the Wagner Act as well as the Taft- 
Hartley Act amending it) guarantees em- 
ployees the right to self-organization and 
free choice of their own representatives for 
the purpose of collective bargaining. 

Section 2(4), entitled “Representatives,” 
reads: 

“(4) The term “representatives” includes 
any individual or labor organization, (Italics 
supplied.) 

Section 2(5), entitled 
tion,” reads: 

“(5) The term ‘labor organization’ means 
any organization of any kind, or any agency 
Or employee representation committee or 
plan, in which employees participate and 
which exists for the purpose, in whole or 
in part, of dealing with employers con- 
cerning grievances, labor disputes, wages, 
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“Labor Organiza- 


rates of pay, hours of employment or con- 
ditions of work.” 


Section 9(c)(1) of the Labor Manage- 
ment Relations Act of 1947, as amended 
(Taft-Hartley Act), provides that employees 
may be represented “by an employee or 
group of employees or any individual or 
labor organization .” (Italics sup- 
plied.) “i 


Under the definitions of Sections 2(4) 
and 2(5) and the provisions of Section 
9(c)(1), the National Labor Relations Board 
held that any one may act as a “representa- 
tive” of employees. The only limitations 
are the requirements of subdivisions (f), 
(g) and (h), providing for the yearly filing 
of noncommunist affidavits and other in- 
formation. One, therefore, need only file 
the necessary forms and swear that he is 
not a communist, and he is ready to do “busi- 
ness” as a labor representative. The fact 
that an organization is without officers, 
bylaws, dues or eligibility rules, and has 
made no provisions for meeting of mem- 
bers, does not deprive it of its status as a 
labor representative within the meaning of 
the act." Nor does the Board inquire into 
the background of the filing “representa- 
tive,” where he comes from and whether 
or not he is sponsored, backed or domin- 
ated by any employer. Such issues can 
only be raised through the filing of unfair 
labor practice charges. Unless such charges 
are filed, the Board will not undertake an 
independent investigation. The Board will 
not go into such issues even in a repre- 
sentation hearing on the ground that it 
contravenes the Board’s established policy 
against litigating unfair labor practice charges 
in a representation proceeding.’ 


“In the cases where the qualifications of 
the proposed bargaining representative were 
challenged, the Board had occasion to re- 
iterate that ‘excepting only the few restric- 
tions explicitly or implicitly present in the 
Act’, the Board has no general authority 
to subtract from the right of employees to 
select any labor organization they wish as 
exclusive bargaining representative. The 
Board held that internal union matters," 


such as illegality of the formation of a 
labor organization, revocation of a peti- 
tioner’s charter by its international, or 
jurisdictional limitations in the union’s con- 
stitution, do not necessarily affect the ca- 
pacity of the union to act as bargaining 
representative.” * 

Proceeding from its adopted policy of 
not inquiring into the character of the 
claimed representative, the Board, under 
its “contract bar rule,” will not process a 
petition for certification during the existence 
of a labor relations agreement regardless 
of who the contracting labor representative 
is as long as the contract appears on the 
surface to be in proper form. Unless it is 
apparent from the face of the contract that 
it is in violation of the provisions of the 
Labor Management Relations Act or is 
about to expire, the Board will sustain it 
as a bar to a petition_for certification. In 
most instances such petitions will be dis- 
missed administratively without a formal 
hearing. Even a claim that the contracting 
union is company dominated does not void 
the contract in a certification proceeding. 
In order to invalidate a contract between 
a company and its dominated union, an un- 
fair labor charge must be filed.* 


Thus, an individual or a group of indi- 
viduals, by merely filing the necessary forms 
provided for in Section 9(c) of the act, has 
the protection of the Labor Management 
Relations Act for any “sweetheart” agree- 
ment entered into with an employer and 
can use the provisions of the act to defeat 
its main purpose—that of guaranteeing to 
employees the right of self-organization and 
selection of representatives of their own 
choosing. 


State Labor Relations Act 


Section 703 of Article 20 of the New 
York Labor Law, known as the state labor 
relations act, entitled “Rights of Employees,” 
provides: 

“Employees shall have the right to self- 
organization, to form, join, or assist labor 
organizations, to bargain collectively through 
representatives of their own choosing, and 


1 American Numbering Machine Company, 10 
NLRB 536 (1938); Pittsburgk-Des Moines Com- 
pany, 55 NLRB 274 (1944): Gartland-Maxwell 
Foundry Company, 26 NLRB 1270 (1940): 
Atlas Powder Company, 43 NLRB 757 (1942): 
Fanny Farmer Candy Shops, Inc., 10 NLRB 
288 (1938): Republic Steel Corporation and Steel 
Workers Organizing Committee, 9 NLRB 219 
(1938); Air Reduction Sales Company, 58 NLRB 
522 (1944); Regina Corporation, 57 NLRB 4 
(1944). 


2? Rochester and Pittsburgh Coal Company, 56 
NLRB 1760 (1944): Marine Optical Manu/factur- 
ing Company, 92 NLRB 571 (1950); Bi-States 
Company, 117 NLRB 86 (1957). 

3 Silvino Giannasco, d. b. a. Imperial Reed & 
Rattan Furniture Company, 117 NLRB 495 
(1957). 

*22nd Annual Report of the National Labor 
Relations Board. 

5 Queens Ribbon 4& Carbon Company, NLRB 
Case No. 2-RC-7824 (1956). 


November, 1958 @ Labor Law Journal 


The General Corporation Law of 
New York requires the approval of 
the Board of Standards and Appeals 
of the State Labor Department for 
the incorporation of a labor organi- 
zation. A 1958 law extends this re- 
quirement to labor consultant firms. 


to engage in concerted activities, for the 
purpose of collective bargaining or other 
mutual aid or protection ro 


Unfortunately, the definitions in the state 
labor relations act are as vague and con- 
fusing as those of the National Labor Rela- 
tions Act. Section 701, subdivisions 4 and 5, 
define “representatives” and “labor organ- 
izations” as follows: 


“4. The term ‘representatives’ includes 
a labor organization or an individual whether 
or not employed by the employer of those 
whom he represents. 


“5. The term ‘labor organization’ means 
any organization which exists and is consti- 
tuted for the purpose, in whole or in part, 
of collective bargaining, or of dealing with 
employers concerning grievances, terms or 
conditions of employment, or of other mutual 
aid and protection and which is not a com- 
pany union as defined herein.” (Italics 
supplied.) 


Under the above definitions an individual 
may become an exclusive bargaining repre- 
sentative regardless of whether or not he is 
a member of the group which he seeks to 
represent or a member of any labor group. 
The definition of “labor organization” seems 
to take into account a distinction between 
organizations which are constituted for the 
purpose of “collective bargaining)” and those 
that are constituted for the purpose of “deal- 
ing with employers.” Both are included in 
the term “labor organization.” These defini- 
tions are almost tailor-made for the “fly by 
nights.” A legitimate union is a /abor organ- 
ization existing for the purpose, in all or im 
part, of collective bargaining ; a “fly by night” 
is an individual (or two) existing for the pur- 
pose of dealing with employers (and deal 
they do). 


Thus, under the provisions of the state 
labor relations act, as well as the National 
Labor Relations Act, the “fly by nights,” 
which are not unions in the accepted and 
historical sense of the term and which func- 
tion solely for the purpose of betraying and 
selling out the interests of employees by 
entering into “deals” with employers, are 
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recognized and given status on an equal 
basis with legitimate unions. Their “agree- 
ments” are recognized; they are permitted 
to intervene and often defeat certification 
petitions filed by legitimate unions. 


Before the passage of the labor relations 
acts, “fly by nights” could not conceivably 
exist, let alone prosper. An employer would 
not risk signing a labor relations agreement 
with such an outfit, for it would not be 
worth the paper it was written upon. The 
existence of the “agreement” could not pre- 
vent a legitimate union from organizing the 
employees and calling them out on strike. 
Since the passage of the acts, the National 
and New York State Labor Relations Board 
have upheld and sustained such contracts to the 
detriment of the employees covered by them. 
The boards thus sanctioned, instead of pro- 
hibiting, the activities of these “fly by night” 
union businessmen. 


“Collective bargaining,” guaranteed by the 
provisions of Section 703 of the New York 
Labor Law and Article 1, Section 17, of 
the Constitution of the State of New York, 
contemplates bargaining by a group of em- 
ployees, through their chosen representa- 
tives, for the benefit of the group. It means 
that the entire group bargains “collectively” 
through its chosen representatives. It im- 
plies that the “representatives” are members 
of the group and chosen by it. It does not 
and cannot mean that any outside individual, 
having no contact with the employee group 
nor being part of a larger group having 
similar interests with the employees in- 
volved, may represent it in negotiations 
with an employer. It also means that a 
labor organization is a group of workers 
organized for the purpose of collective bar- 
gaining. An “organization” or “individual” 
cannot bargain “collectively” for a group 
unless it is part of the “collective.” Mere 
“dealing with employers” is not sufficient to 
make the “dealers” participants in collective 
bargaining as contemplated by the provi- 
sions of Section 703 of the law. The word 
“collectively” means together, unitedly, jointly, 
and not “in behalf of.” 


Proposals of Governor's Committee 


To solve the problem of the “fly by night,” 
the governor’s committee recommends legis- 
lation requiring all newly organized unions 


to file with the industrial commissioner, 
within 30 days after making its first collective 
agreement, information, including: 

“a) The name of the organization and 
business address. 
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“b) The name of its officers. 


“c) Its affiliation, if any, with any parent 
organization. 


“d) The date on which its fiscal year ends.” 


The committee also recommends that the 
willful failure to file or the willfully filing 
of false information be made a misdemeanor. 


The penal recommendations are quite 
superfluous. These organizations will be 
only too glad to “file” and give the above 
required information. It will afford them 
even greater legal status and prestige than 
they presently enjoy. Many of these “unions” 
have complied with the requirements of the 
filing provisions of the Labor Management 
Relations Act and have used the compliance 
acknowledgment cards or letters as “proof” 
that they are legitimate organizations and 
are “approved” by the United States Gov- 
ernment. The federal filing requirements 
are much more extensive than those pro- 
posed by the governor’s committee, yet none 
of the “fly by nights” are deterred by them. 
They use the filing requirements for their 
own benefits. An additional filing with the 
state would give them that much more self- 
adopted prestige. Instead of eliminating the 
“fly by nights,” the committee’s recommen- 
dations would legalize them even more. 


The objective of the national and state 
labor acts is to guarantee employees the 
freedom to choose their own representatives. 
This does not mean that the legislatures 
simply intended to substitute the old com- 
pany union with the present “fly by night,” 
in neither of which the employees involved 
have the freedom of choosing their bargain- 
ing representatives. Rather, the legislatures 
intended to do away with the company 
union and all similar forms of “unions,” and 
to recognize only legitimate representatives 
of labor that are freely chosen by their 
members. The only way to combat these 
groups and their nefarious influences is to 
declare them illegal. The following legis- 
lation may go a long way to eliminate the 
“fly by nights:” 

(1) Amending the definitions of the state 
labor relations act to clearly define the terms 
“labor organization” and “labor representa- 
tive” so as to exclude the “fly by nights.” 


(2) Making it a crime for a person or 
group of persons, other than a labor organi- 
zation as defined by the act, to enter into 
a labor relations agreement with an em- 
ployer covering wages, hours and other con- 
ditions of employment on behalf of the 
employees of such employer. 
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(3) Making it a crime for an employer to 
enter into a labor relations agreement with 
such person or persons on behalf of his 
employees. 


(4) Declaring a labor relations agreement 
entered into between an employer and such 
person or persons to be void ab mitio, and 
all dues deducted from employees under 
such contract, as well as all other losses 
suffered by employees by reason of such 
illegal contract, to be paid back to such 
employees in triplicate. 


(5) That such person or persons shall 
have no standing before the state labor 
relations board. 


(6) That the state board or the industrial 
commissioner shall be empowered to make 
investigations of charges filed and, on its 
own initiative, issue complaints, conduct 
hearings and make orders as in matters 
of unfair labor practices. 


(7) That it shall be a misdemeanor for 
any person or group of persons to hold him- 
self or themselves out to be a union or 
union representative, unless they come with- 
in the definition of the act. 


Labor Relations Consultants 


On the issue of labor relations consultants, 
the interim report of the committee states: 


“Among the most debasing and destruc- 
tive activities in labor management relations 
are those engaged in by some so-called 
‘labor relations consultants’. The Sheffer- 
man organization, Labor Relations Associ- 
ates, Inc., provided employers with labor 
spies and organized company unions. It 
helped supplant legitimate unions with racket 
unions, negotiated ‘sweetheart contracts’, 
and served as the transmission belt for brib- 
ing union officers. Many of Shefferman’s 
clients were New York employers.” 

Yet the committee does not propose any 
solution to this “debasing and destructive” 
activity. The reason given for its shyness 
is the claim that “recent revelations do not 
present any clear picture of the scope or 
nature of the poisonous practices engaged 
in by dishonest consultants.” Furthermore, 
it shifts the responsibility to the legal pro- 
fession “since many labor relations consult- 
ants are practicing lawyers.” 


Here, too, the committee apparently missed 
the point. The labor relations consultant is 
as much a product of the labor relations 
laws as are the “fly by night” unions. They 
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Escalator Clauses— 


Their Effect Upon Union Wages 


By BETTE SILVER 


The placing of escalator clauses in bargaining contracts has 
occurred in several important industries. It is the purpose of the 
author's study to determine whether the clauses have given the 
unions increases which they would not have otherwise obtained. 


QO NE of the most significant collective bar- 
gaining developments in the past few 
years has been the inclusion of automatic 
cost-of-living, or escalator, clauses in a 
number of important contracts. The in- 
creased use of escalator clauses has raised a 
number of questions as to the effect of these 
provisions. 

One contention is that escalator clauses 
lift wages higher than would normally 
oecur without inclusion of these provisions, 
and in this sense they are inflationary. 
Another argument maintains that “the five- 
vear contract which the United Automobile 
Workers signed with General Motors in 
1950 probably produced a smaller total in- 
crease in wages over the period 1950 to 
1955 than the union would have been able to 
achieve through annual bargaining.” 

The purpose of this study is empirically 
to see whether the escalator clause provides 
a constant real income throughout the time 
period covered, or whether the union would 
not have gained the same increases without 
an escalator clause. To accomplish this pur- 
pose, we analyze and compare the contracts 
in the automobile and aircraft industries 
(both with escalator clauses) with those in 
the rubber and steel industries (both with- 
out escalator clauses).’ 

Our study will be divided into four over- 
all parts. First, we will present the history 
of escalator clauses, together with the 
formulae used therein; second, the produc- 
tivity-increase factor must be discussed, for 


our statistics must be corrected so as to 
eliminate this item and permit us to work 
only with the escalator concept; third, the 
Consumer Price Index, to which is keyed 
the escalator clause, is analyzed; fourth, 
our empirical study, based upon charts and 
papers, discloses the facts upon which our 
conclusions are based. 


History of Escalator Clauses 


The practice of gearing wage changes to 
price changes has been used in inflationary 
times since the fourteenth century. It was 
prevalent to some degree during and imme- 
diately after World War I, and again prior 
to World War II when prices were rapidly 
rising. During the depression, interest in 
this practice waned because prices were de- 
clining. It was the application of the “Little 
Steel” formula by the War Labor Board in 
July, 1942, which again brought notice to 
cost-of-living wage increases. In December, 
1942, the National War Labor Board issued 
a directive providing that no escalator clause 
in a labor contract could remain effective if 
it carried wage rates above the level per- 
mitted by the board's “Little Steel” formula. 
The formula allowed general wage increases 
relative to the changes in the Consumer 
Price Index. 

Interest in cost-of-living plans had been 
rising with the postwar inflation, but it was 
the introduction of an escalator clause in a 
two-year agreement signed in May, 1948. 
between General Motors Corporation and 


*Lioyd G. Reynolds, ‘“‘The General Level of 
Wages."’ New Concepts in Wage Determination 
(edited by Taylor and Pierson) (McGraw-Hill 
Book Company, Inc., New York). 


Escalator Clauses 


* All four industries are highly unionized so 
there should be little, if any, difference due to 
the degree of unionization. 
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the United Automobile Workers (CIO) 
which brought it before the general public. 
The contract also provided for an annual 
improvement factor which was to raise real 
earnings as compensation for higher pro- 
ductivity. 

By 1950, approximately 2 million workers 
were covered by cost-of-living adjustment 
provisions in labor contracts.’ Thus, when 
the Wage Stabilization Board, during the 
Korean War, sought to restrict wage in- 
creases, it was compelled to recognize the 
widespread existence of such provisions and 
to incorporate the principle in its wage 
stabilization policy. Under the board’s new 
regulations, unions and management could, 
in effect, choose between automatic cost-of- 
living adjustment clauses or negotiations at 


six-month intervals based on cost-of-living 
changes. 

It has been contended that the presence of 
cost-of-living clauses made it mandatory for 
the Wage Stabilization Board to allow all 
industries to raise wages on the basis of 


cost-of-living changes.‘ This argument, in 
effect, questions the validity of our present 
study of two industries without escalator 
clauses, since the contention is that these 
wage increases were indirectly caused by the 
presence of wage escalator clauses. It is 
our belief, however, that the board would 
have been required to allow these increases 
regardless of the then-existing escalator 
clauses. This would be so because the 
necessity of allowing increases in those de- 
fense industries in order to attract labor 
would force general increases throughout 
the economy unless the board chose to 
award increases only to those defense in- 
dustries, and an arrangement like that was 
improbable because of the strong union 
lobby. 


The rapid spread of cost-of-living esca- 
lator clauses that began with the 1950 Korean 
emergency had come virtually to a halt by 
the summer of 1952, and in 1953-1954 (a 
period of stable prices) the importance of 
such clauses declined. At its peak, coverage 
of workers under collectively bargained esca- 
lator clauses reached approximately 3.5 mil- 
lion union members and at least an additional 
300,000 unorganized workers.’ In 1956, with 
inflation again appearing, there was a wide- 
spread adoption of long-term agreements, 
with these now specifying wage-rate changes 
for a period of two or more years and gener- 
erally incorporating cost-of-living escalator 
clauses. At the end of 1957, such escalator 
provisions covered a greater number of work- 
ers than in any previous period. At the begin- 
ning of 1958, almost ten years after the first 
agreement between General Motors and the 
United Automobile Workers to provide an- 
nual improvement-factor increases and cost- 
of-living escalator clauses, 4.3 million work- 
ers were covered. The 4.3 million total in- 
cludes most of the workers due to receivé 
deferred increases in 1958, together with 
workers whose existing contracts provide 
for at least one cost-of-living review in 195& 
prior to contract renegotiations.* 


Formulae of escalator clauses. — After 
union and employer negotiators have agreed 
in principle upon providing current wage 
adjustments in accordance with changes in 
living costs, several major questions of de- 
vising a formula or procedure best suited to 
their needs must be resolved. These con- 
siderations include the following: (1) choice 
of the cost-of-living index to be used, (2) 
selection of a base point from which changes 
in the cost of living are to be computed, (3) 
determination of the relationship between 
the amount of wage adjustment and degree 
of change in the cost-of-living index, (4) 
consideration of minimum and maximum 
limits to the wage changes, (5) frequency 
of wage adjustments and (6) procedure to 
be followed if the method of computing the 
index is revised. 

The automobile and aircraft industries, 
which we analyze herein, provide for esca- 
lator clauses based on the national index of 
the Bureau of Labor Statistics’ Consumers 
Price Index, since the agreements cover 
plants scattered throughout the United States. 
The index for the month in which the agree- 


* Lily Mary David and Donald L. Helm, 
“Wage Escalation — Recent Developments,”’ 
Monthly Labor Review, March, 1955. 

* Robert Weintraub, ‘‘Wage and Productivity 
Increments in Partial Mobilization,’’ 9 Labor 
Law Journal 284-288, 303 (April, 1958). 


® See work cited at footnote 3. 

* David and Helm, ‘‘Deferred Wage Increases 
in 1958 and Wage Escalator Clauses,’"’ Monthly 
Labor Review, December, 1957. 


November, 1958 @ Labor Law Journal 


Table | 


Index of Output per Man-Hour for the 
Private Economy, 1948-56 
Based on Man-Hours Paid * 
Total Nonagricultural Industries 


Year (1947-100) (1948-100) 
1948 102.5 100.0 
1949 106.0 103.4 
1950 112.7 109.9 
1951 114.9 112.1 
1952 117.5 114.0 
1953 120.4 117.5 
1954 122.4 119.4 
1955 126.8 123.7 
1956 127.1 124.0 


*"‘Man-hours paid’’ were derived from Bu- 
reau of Labor Statistics’ figures. 

Note: The index in this table was computed 
by the Department of Labor, Bureau of Labor 
Statistics, from estimates of real product and 
man hours. The real product estimates, re- 
ferring to 1947 prices, are based primarily on 
national product statistics of the Department of 
Commerce, Office of Business Economics. 

Source: ‘Postwar Trends in Productivity 
Total Private Economy and Major Sectors,"’ 
Joint Economic Committee for Hearings on 
January, 1958 Economic Report of the President, 
January 28, 1958. 


ment became effective is the base point to 
compute the amount of subsequent wage 
adjustments. Both industries follow the 
General Motors formula providing for wage 
changes in a precise ratio to relatively slight 
changes in the cost-of-living index. The 
formula provides for regular quarterly ad- 
justments in wages at the rate of one cent for 
every 1.14 point change in the index. When 
the Consumers Price Index was revised, the 
agreements for 1953 provided for quarterly 
adjustments of the cost-of-living allowance 
in accordance with the movement of the new 
series. The adjustments were for a one-cent 
change for each 0.6-point change in the 
index. Those contracts in the automobile 
industry include annual improvement factors, 
while in the aircraft industry increases for 
productivity are negotiated at the time of 
contract expiration. 

In the steel and rubber industries, con- 
tracts were negotiated as usual with no 
explicit mention of cost-of-living increases 
until 1956. In that year, the steel industry 
adopted an escalator clause in its contract. 
With this in mind, the within data was pre- 
pared to study the years 1948 (when the 
GM contract was enacted) to 1956. The 


steel industry is important for our purposes 
since it is highly unionized and is a wage 
leader. It would seem important to examine 
the industry, especially in consideration of 
its decision to change to an escalator clause 
at this late time. The rubber industry also 
appeared good for comparison purposes be- 
cause of its heavy unionization and similar 
background. All four industries are repre- 
sented by large national industrial unions. 


Productivity 
In analyzing the effect of escalator clauses, 
it is impossible to disregard productivity in- 
creases. The actual wage rates must be 
corrected for, that is, diminished by, these 
productivity increases in order to have the 
data reflect only cost-of-living improvements. 
“Annual improvement will refer here to 
the adjustments in wages, based on changes 
in productivity, which result in periodic im- 
provements in the real wage rates of em- 
ployees. The improvements must be 
justified, in fact or in theory, upon a move- 
ment in company, industry or national pro- 
ductivity, because increases in productivity 
are an inherent assumption in any 
annual improvement wage adjustment. 
Unfortunately, there is still much mis- 
understanding about the term “productivity.” 
In the work of most agencies in the field, the 
input used has been labor input or, more 
specifically, man-hours. Thus the index 
used for our correction factor is the net out- 
put per man-hour. This index shows the 
value added to the economy and is based on 
estimates of private gross national product 
in constant dollars published by the Office 
of Business Economics of the Department 
of Commerce. The estimate of productivity 
which we chose is based on the man-hours 
paid (plus hours of unpaid family workers), 
including paid holidays, vacations and sick 


leave.” 

There are in these measures, as well as 
in other economic statistics, certain statisti- 
cal and conceptual limitations due to an in- 
ability to measure changes in commodity 
specifications and quality, deflation of values 
that must take account of price changes, 
lack of adequate output per man-hour data 
for some industries or sectors in the economy, 
etc. However, these are the problems that 
are encountered. In choosing an aggregate 
figure it is our hope that these variables 
wil] tend to counterbalance each other. 


provement Wage Increases,”"’ 5 
Journal 708 (October, 1954). 


Escalator Clauses 


Robert E. Sibson, ““‘The Logic Im- 
r Law 


* For a detailed discussion of methods, sources 
and limitations, see Bureau of Labor Statistics 
Report No. 100, “‘Output Per Man-hours in 
Manufacturing 1939-47 and 1947-53."" 
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Table I shows the index of output per 
man-hours for the private economy in 1948- 
1956 with the base period of 1947. Also 
included is the index shifted to a base period 
of 1948 for convenience in correcting the 
wage rates in our study. In deciding upon 
a national productivity correction factor, 
there are many considerations to take into 
account. The argument against the use of 
a national figure is that the company data 
will vary considerably from year to year 
with the national trend; if so, is each man 
being paid the increase in his own pro- 
ductivity? If we are to use company figures, 
we are faced with the problem of measuring 
trends of company productivity which are 
due to changes in the product mix, number 
of staff, additional machinery, etc. These 
latter factors are not controllable by the 
worker, hence the union proposition of 
“equal pay for equal work.” 


“If the average physical productivity of 
workers increases, a larger quantity of prod- 
ucts will accrue initially to their employers. 
This will make the latter anxious to in- 
crease their output in order to secure this 
profit upon as many units of product as 
possible. In order to do so, the employers 
will seek to increase the number of their 
emplovees, and this increased competition 
for labor on the part of the employers will, 
in view of the limited number of workers, 
cause the employers to offer more commodi- 
ties or higher real wages than before in 
order to secure their services. This higher 
wage can now be paid because of the in- 
crease in productivity. The competition of 
employers, not only within an industry, but 
perhaps even more between industries, will 
thus tend to increase wages as the natural 
result of an increase in percapita produc- 
tivity.” 

The use of a national productivity correc- 
tion factor is obvious when it is noted that 
the competitive bidding for labor will cause 
the initial increase in productivity in any 
one place to be spread throughout the na- 
tional economy. 

t 


Consumer Price Index 


Since the adoption of escalator clauses, 
the wages of several million employees have 
been the tail to the Consumer Price Index 
rate. We assume that the Bureau of Labor 
Statistics’ Index provides what these em- 


Table Il 
Consumer Price Index—U. S.: All Items 
1948-1956 
(1947-1949 (1948 
Year Base) Base) 
1948 102.8 100.0 
1949 101.8 99.0 
1950 102.8 100.0 
1951 111.0 108.0 
1952 113.5 110.4 
1953 1144 111.3 
1954 114.8 111.7 
1955 114.5 111.4 
1956 116.2 113.0 


Source: United States Department of Labor, 
Bureau of Labor Statistics, Washington, D. C. 


ployees feel is a satisfactory approximation 
of changes in their cost of living. Late in 
1952 the bureau completed a thorough revi- 
sion of the index, the first since 1940. The 
revision was to correct the index according 
to the marked changes in consumer-buying 
patterns which had occurred as a result of 
the substantial rise in real incomes and the 
introduction of many new consumer products 

As indicated by its full title “Index of 
Change in Prices of Goods and Services 
Purchased by City Wage-Earner and Clerical- 
Worker Families to Maintain Their Level 
of Living,” the index is a measure of price 
change. It does not measure the purchasing 
power of income as it is influenced by factors 
other than price. It does not attempt to 
show any changes from month to month in 
the quality and quantity of goods and serv- 
ices bought or in the total amount spent for 
living. Neither does the index attempt to 
measure changes in market conditions. It, 
therefore, does not reflect such special price 
concessions as discounts available to many 
consumers in periods of declining sales or 
of overstocking by producers or distributors. 
Income taxes are regarded as a deduction 
from income rather than an element of costs. 
although sales taxes are included. Savings 
also are excluded from the index. The main 
purpose of the revised index is to measure 
the purchasing power of disposable income 
in terms of a pattern of expenditures. 

“An index of living costs may increase, 
decrease or remain constant, independent of 
the decrease, increase or constancy of the 
index of prices.”" The Consumer Price 


*® A good discussion of the issues in productiv- 
ity increases is found in Sibson, work cited at 
footnote 7, pp. 708-716. | 

” Paul H. Douglas, ‘“The Causes of Increases 
in Real Wages,’’ Readings in Labor Economics 


and Industrial Relations (edited by Shister) 
iJ. P. Lippincott, New York), p. 642. 

™ William I. Greenwald, ‘‘Some Genera! Limi- 
tations of the Consumer Price Index,"' 7 Labor 


Law Journal 232 (April, 1956). 
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Table VI 
Aircraft and Parts 
Cor- 


rection 
Factor 


Theo- 
retical 
Distri- 
bution 


Actual 
Data 


1948 
1949 
1950 
1951 
1952 
1953 
1954 


nm 
te 


1956 


Source: Employment and Earnings, Bureau of Labor Statistics, Department of Labor. 


Index measures the price, multiplied by a 
constant quantity. It does not consider the 
quantity as a variable. This is in basic con- 
flict with economic price theory for it con- 
siders each good as perfectly inelastic when 
realistically, it seems obvious, that a shift in 
the relative price of one good will cause a 
shift in the amount demanded for it—that 
is, it seems reasonable to assume that all 
demand schedules are somewhat less than 
perfectly inelastic. 


Although there are many criticisms of the 
index, the “index provides an acceptable ap- 
proximation of recent changes in the cost 
of living for urban workers.” ™ 


For the purposes of this study, the Con- 
sumer Price Index is the only pertinent 
measure of cost-of-living increases. The 
lack of a better measure and the use of the 
Consumer Price Index in the wage contracts 
we analyzed made this the only appropriate 
index. Table II shows the Consumer Price 
Index in the United States for all items with 
1947-1949 as the base years and adjusted for 
a 1948 base. 


Empirical Study 

The test used in our empirical study is a 
comparison of the rate of growth” for the 
actual data and a theoretical distribution in 
each of the four industries we analyzed. The 
general hypothesis is that there is no dif- 
ference between the two series. The theo- 
retical observations were computed by using 
the wage rate of 1948 as a base period and 
calculating a constant real income as of the 
base through the use of the Consumer Price 
Index. The observed rates are those yearly 
average rates found in the industries and 
corrected for productivity increases. 

The test shows no marked difference be- 
tween the theoretical and the actual ob- 
servations in any of the four industries. The 
auto-correlative nature of time series pre- 
vents the analysis of the data on a prob- 
ability basis. Although it would be preferable 
to deal with a series and be able to predict 
with a specified confidence interval, we are 
unable to do so. The correlation of each 
observation with the one preceding and the 
one following prevents the use of any prob- 


Frederick C. Mills et al., Appraisal of 
the U. S. Bureau of Labor Statistics Cost of 
Living Index,"’ 38 Journal of the American 
Statistical Association 398 (December, 1943). 
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*% A. C. Rosander, Elementary Principles of 
Statistics (Princeton, New Jersey, D. Van 
Nostrand Company, Inc.), pp. 471-472 
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Theo- | 
retical 
Distri- : 
Year || = 
1948 1948 1.61 
1949 1949 1.70 .06 
1950 1950 1.78 18 
1951 1951 1.91 
1952 2.04 29 
‘ 1953 | 1953 2.14 37 
1954 1954 2.19 42 
1955 | 1955 2.29 54 
1956 | 1956 2.35 56 
| 
retical 
Distri- 
1.49 
1.43 1.57 05 
1.44 1.64 16 
1.56 1.79 .22 
1.60 1.90 .27 
1.60 2.00 35 
1.61 2.08 40 
| 2.17 51 
1.63 | 2.28 55 


This article was originally written for 
@ course on advanced labor topics 
given by Professor Maurice C. 
Benewitz, City College of New York. 
The author gratefully acknowledges 
the invaluable assistance and guid- 
ance of Miss Virginia Spallone, Mr. 
Manus Rabinowitz, Professor Robert 
Weintraub and Professor Benewitz. 


ability tests since most tests require normal 
distributions surrounding the statistics to 
be tested. The use of a statistical analysis, 
though not predictable on a_ probability 
basis, does, when used carefully, show reason- 
ability. 

The implications of this test are important 
ones. In comparing the actual and theo- 
retical data in those industries with escalator 
clauses, we find there is little difference. 
The escalator clause causes an increase ap- 
proximately equal to the one that would 
keep real income constant as of the base 
period and, thus, fulfills its purpose. How- 


ever, the other two industries show very 
small deviations between the theoretical and 
the actual rates of growth. 


It is our general conclusion, therefore, 
that there is no significant difference among 
the four industries in the ability of each to 
gain like general productivity and cost-of- 
living increases. It is important to note that 
all four industries showed similar rates of 
growth (relative to their base period) re- 
gardless of whether or not the industry 
contracts contained escalator clauses. <A 
specific conclusion or inference must, there- 
fore, be that the unions would have received 
the same increases if they did not have 
escalator clauses, and that in this sense the 
contract provision does not work. It also 
seems improbable to say that escalator 
clauses add to inflation. The ability of the 
unions in the two industries which do not 
have escalator clauses to increase their 
wages for productivity and cost-of-living 
increases by a similar rate of growth shows 
the working of the market and the inability 
of the other unions to cause a change in 
their relative share. [The End] 


PROPOSED LABOR LEGISLATION IN NEW YORK— 
Continued from page 854 


find their basis in the urge of unscrupulous 
employers to evade the provisions of the 
labor relations acts. 


The rules and regulations of the national 
and state labor boards do not prescribe who 
may practice before them. Most government 
agencies provide that parties may be repre- 
sented only by attorneys admitted to prac- 
tice. Others, although not limiting the 
practice before them to attorneys, provide for 
licensing of individuals that may appear 
before them, which license is granted after 
examinations of the abilities and moral 
standing of the applicants. 

The national and state labor boards permit 
unlicensed persons to represent parties in 
cases before them. This creates a basis 
where individuals who claim to have some 
knowledge of labor can come to employers 
and solicit their business in labor relations. 
They are not restrained by any codes or 
canons of ethics, or in the scope of their 
advertising or solicitation of clients. Not 
being bound by any codes of ethics and not 
being afraid that their license may be taken 
away, they can use any and all means of 
serving their clients, of which bribery and 
corruption is by no means the last resort. 


Although the report states that many 
labor relations consultants are practicing 
attorneys, a thorough examination of the 
facts would show a difference in the prac- 
tices of admitted attorneys in comparison 
to those labor relations consultants who are 
not attorneys. It would show that in some 
instances practicing attorneys divorce their 
labor relations “business” from their legal 
practice. The reason for this is obvious. A 
labor relations consultant may freely solicit 
clients while an attorney is prohibited from 
doing so. As long as labor relations practice 
is considered a mere business enterprise, it 
cannot be controlled by the bar association. 

The only way to control the labor rela- 
tions consultant business is by enacting a 
licensing act as a prerequisite for practicing 
before the state labor boards or engaging 
in labor relations. The act should contain 
a code of ethics and provisions for the revo- 
cation of licenses for violation of the code. 


The adoption of such licensing regulations 
would not prevent full-time labor relations 
representatives of employers or representa- 
tives of unions from appearing before the 
boards. It would limit and regulate the 
activities of the “free lance” labor relations 
consultants. [The End] 
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Punitive Damages Against Unions 
By THURLOW SMOOT 


The Supreme Court held this year that state courts have jurisdic- 
tion to entertain actions for damages brought by employees against 
unions for malicious interference with the employees’ lawful oc- 
cupation. Chief Justice Warren, in a dissenting opinion, noted that 
there was a real possibility of ‘‘staggering punitive damages" ac- 
cumulating against unions. An analysis of the High Court's holding 
and the alternatives available to unions to combat the effects of 
the holding are presented in this article, which is reprinted from 
the September, 1958 issue of the Cleveland-Marshall Law Review. 


HE two United States Supreme Court 

decisions rendered in late May, 1958, 
involving labor unions’ have received wide- 
spread publicity, have been the subject of 
much editorial and other comment, and 
have caused considerable consternation among 
labor unions and among some employers 
who see where they may be involved. Now 
upon analysis, are the rulings of great sig- 
nificance, worthy of the concern they have 
caused and portending something new in 
labor relations? The probability is that 
they are. 


Precise Holdings 


What the cases actually hold can be 
stated briefly. In UAW v. Russell, Justice 
Burton, writing the majority opinion, stated 
that the sole issue was “whether a state 
court had jurisdiction to entertain 
an action by an employee against a 
union for malicious interference with 
such employee’s lawful occupation.” The 
Supreme Court's answer was that a state 
court had such jurisdiction, thus affirming 
an Alabama Supreme Court decision allow- 
ing one Paul Russell to recover $10,000 
damages from the UAW? for preventing 
him from working during a strike. Russell 
was an hourly employee and not eligible to 
representation by the union which had called 


UAW v. Russell, 34 LABOR CASES 71,546, 78 
S. Ct. 982, and JAM v. Gonzales, 34 LABOR CASES 
{ 71,547, 78S. Ct. 923. 

? International Union, United Automobile, Air- 
craft and Agricultural Implement Workers of 
America, UAW-CIO. 
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the production employees out on a legal 
strike. Russell was kept out of the plant, 
so the Alabama jury found, by illegal activi- 
ties of the pickets—that is, they physically 
stopped him from driving his car through 
the picket line into the plant. In the com- 
panion case, /AM v. Gonzales, Justice Frank- 
furter, writing the majority decision, posed 
the question as being whether a state court 
had jurisdiction to award damages to Marcos 
Gonzales, who, after being illegally expelled 
from the IAM,’ was denied work through 
the union hiring hall. Again the Supreme 
Court upheld the state court’s jurisdiction. 

In upholding the state court’s jurisdiction 
in each of these cases, the Supreme Court 
made two significant rulings: (1) that the 
doctrine of pre-emption was not applicable 
and, therefore, not a defense to the unions 
here and (2) that punitive damages could 
be awarded. Each ruling is important. 


Pre-emption Doctrine 


The long-established doctrine of pre- 
emption declares that action by states can- 
not frustrate a federal act. The doctrine 
was first applied in the labor relations field 
in 1952 in the Garner case,* where the Su- 
preme Court held that the National Labor 
Relations Act, as amended, established the 
pattern of rights and remedies with respect 


3 International Association of Machinists. 
* Garner v. Teamsters Union, 24 LABOR CASES 
€ 68,020, 346 U. S. 485. 


Mr. Smoot, who is a Cleveland, Ohio 
attorney, is a member of the Council 
of the Labor Relations Section of the 
Amercian Bar Association. 


to certain conduct of unions and that state 
action, therefore, could not derogate, sup- 
plement or duplicate those rights. The 
remedies consist of National Labor Rela- 
tions Board cease and desist orders which 
may include reinstatement of an employee 
to his job with back pay for time lost. 
Subsequent Supreme Court decisions have 
explained and expanded * the doctrine of pre- 
emption in the labor field, and in Laburnum ° 
limited the doctrine by allowing state courts 
to award damages to an employer whose 
plant had been closed down through force 
and violence initiated by a union represent- 
ing none of his employees. The Supreme 
Court has stated that it “sustained the state 
judgment on the theory that there was no 
compensatory relief [for the employer] under 
the federal act and no federal administrative 
relief with which the state remedy conflicted.’ 

The Supreme Court in the Russell case 
was considering the question of tortious 
conduct by a union where the federal act 
did protect the employee’s right to work and 


did supply the compensatory remedy of 
back pay for time lost. The Court held 
that although the federal board could award 
back pay, “Congress did not establish a gen- 
eral scheme authorizing the Board to award 


compensatory damages for injuries 
caused by wrongful conduct.” Therefore, 
the state court action was allowed. In the 
Gonzales case the Supreme Court was ruling 
that the federal act did not pre-empt state 
court action because the federal board could 
not order Gonzales reinstated in the labor 


full 


union from which he had been expelled and 
it was not mandatory for the Board to 
order the union to pay him his back pay. 
Therefore, the state court action was needed 
to “fill out” the remedy by an award of 
damages.” 

Chief Justice Warren wrote the dissenting 
opinions in each case.” In Russell, the Chief 
Justice said that it was unnecessary to 
decide whether the Board had duplicate 
remedial authority: 


“This is a case in which the state is with- 

out power to assess damages whether or 
not like relief is available under the federal 
act. Even if we assume that the Board 
had no authority to award respondent back 
pay in the circumstances of this case, the 
existence of such a gap in the remedial 
scheme of federal legislation is no license 
for the states to fashion correctives. 
The federal act represents an attempt to 
balance the competing interests of employee, 
union and management. By providing addi- 
tional remedies, the States may upset that 
balance as effectively as by frustrating or 
duplicating existing ones.” ” 

In Gonsales the Chief Justice said that the 
Court, particularly Justice Frankfurter, was 
discarding the pre-emption doctrine: 


“In a pre-emption case decided upon what 
now seem to be discarded principles, the 
author of today’s majority opinion declared: 
‘Controlling and therefore superseding fed- 
eral power cannot be curtailed by the State 
even though the ground of intervention be 
different than that on which federal suprem- 
acy has been exercised,’ Weber v. Anheuser- 
Busch, Inc. 1 would adhere to the view of 
pre-emption expressed by that case and by 
Garner Teamsters, C. & H. Local Union, 
and reverse the judgment below.” 


5 Weber v. Anheuser-Busch, Inc., 27 LABOR 
Cases { 69,064. 348 U. S. 468: Amalgamated 
Meat Cutters and Butcher Workmen v. Fairlawn 
Meats, Inc., 32 LABOR CASES £ 70,564, 353 U. S. 
20; Guss v. Utah Labor Relations Board, 32 
LABOR CASEs { 70,563, 353 U. S. 1; International 
Union, UAW-AFL v. WERB, 16 LABOR CASES 
1 64,992, 336 U. S. 245; United -Automobile 
Aircraft and Agricultural Implement Workers of 
America, UAW-CIO v. WERB and Kohler Com- 
pany, 30 LABorR CASES { 70,000, 351 U. S. 266: 
Youngdahl v. Rainfair, Inc., 33 LABOR CASES 
€ 71,120, 355 U. S. 131. 

* United Construction Workers v. Laburnum 
Construction Company, 26 LABOR CASES 68,460, 
347 U. S. 656. 

* As digested by the Supreme Court itself in 
speaking of the Laburnmum case in Weber v. 
Anheuser-Busch, Inc., cited at footnote 5. 

* Heretofore state and federal courts, and the 
Supreme Court by denying certiorari, had 
denied, on the ground of pre-emption, the re- 
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covery of damages by an employee from a union 
for interference with his employment because of 
nonmembership in the union. Born v. Laube, 
25 LaBor Cases 68,436, 213 F. (2d) 407 (CA-9) 
(rehearing den. 26 LaBor CASEs £ 68,597, 214 F. 
(2d) 349, cert. den. 348 U. S. 855); McNish v. 
American Brass Company, 21 LasBor CASES 
{ 67,087, 139 Conn. 44, 89 Atl. (2d) 566 (cert. 
den. 344 U. S. 913); Mahoney v. Sailors’ Union 
of the Pacific, 26 LABor Cases { 68,790, 45 
Wash. (2d) 453, 275 Pac. (2d) 440 (cert. den. 
349 U. S. 915); and Sterling v. Local 438, Liberty 
Association of Steam and Power Pipefitters and 
Helpers Association, 27 LABOR CASES ‘ 69,126, 
207 Md. 132, 113 Atl. (2d) 389 (cert. den. 350 
U. S. 875). 

* Justice Douglas was with the Chief Justice 
on the dissent, and Justice Black did not par- 
ticipate in the decisions. 

Ct., at p. 941. 

"78S. Ct., at pp. 931, 932. 
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However, despite a division in the Court 
on what it was doing generally to the doc- 
trine of pre-emption, specifically the Court 
ruled that the doctrine was no longer appli- 
cable in any tort or breach of contract cases 
against unions. 


Law of Torts Applies 


With the defense of pre-emption out, the 
general law of torts is applicable and unions 
revert to being liable in an action for torts 
committed by union agents. The fact that 
the tort was committed on a legal picket 
line or in connection with a legitimate labor 
dispute is immaterial.” In the Russell case, 
where the tort was “wrongful interference 
with a lawful occupation,” and in the Gonzales 
case, where (although grounded on breach 
of contract) the cause was among those 
cases holding that a willful breach of con- 
tract is a tort,” the principle allowing dam- 
age suits against unions was not actually 
expanded nor enlarged.” The new element, 
however, is that the torts here involve only 
loss of wages without physical injury. 
Union leaders and attorneys always had 
presumed that labeling a loss-of-work case 
a “tort” was merely semantics as all loss-of- 
work cases were to be decided by the fed- 
eral board. Union leaders had thought that 
a cease and desist order and payment of 


back pay was the heaviest penalty possible. 
Since even this penalty had been originated 
only by the Taft-Hartley amendments in 
1947, unions considered this to be one of the 


odious portions of that law. Only recently 
have they recognized the advantages of the 
Taft-Hartley Act's pre-empting the field 


considering the legality of the strike. 
picketing and the boycott. the distinction should 
always be kept in mind between such forms of 
concerted action, as such, and conduct which is 
tortious whether connected with the labor dis- 
pute or not. Thus. trespass, assault and battery, 
and wilful destruction of property are wrongful 
and not less so because done in connection with 
a strike or picket line."" Harper and James. 
Law of Torts, p. 524 

*% Taylor v. Atchison, Topeka and Santa Fe 
Railway, 92 F. Supp. 968. 

“In Russell the union conceded 
power to award damages against . a union 
for physical injuries."" and in Gonzales, the 
union did ‘“‘not attack so much of the judgment 
{of the California court] as ordered the [Gon- 
zales] reinstatement,’’ 78 S. Ct.. at p. 941 
(Russell); and 78 S. Ct., at p. 924 (Gonzales). 
See also Hall v. Walters, 27 LABOR CASES 
§ 68.897, 226 S. C. 430. 85 S. E. (2d) 729, cert. 
den. 349 U. S. 953: Real v. Curran, 27 LABOR 
CASES £ 69.039, 138 N. Y. S. (2d) 899. 

*® Possibly employers ask, as did Chief Justice 
Warren in his dissent in the Russell case: ‘*Must 
we assume that the employer who resorts to a 
lockout is also subject to a succession of punitive 


“the states’ 
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from state courts, and this somewhat molli- 
fied them toward that portion of the federal 
act. Now unions™ must face the fact that 
Taft-Hartley was much the lesser ill, and 
as their actions in loss-of-work cases are to 
be scrutinized by juries aided by judges,” 
they find themselves in agreement with the 
Chief Justice in decrying the weakening of 
the federal act: 


“Differing attitudes toward labor organ- 
izations will inevitably be given expression 
in verdicts returned by jurors in various 
localities. The provincialism this will engender 
in labor regulation is in direct opposition 
to the care Congress took tn providing a 
single body of nationwide jurisdiction to ad- 
minister its code of labor regulation.” 

Nevertheless, a weakened federal act or 
not, juries are going to be scrutinizing union 
actions in loss-of-work cases and this is not 
a minor problem. For instance, in the Russell 
case the union presented considerable evi- 
dence in the state court upon which the jury 
could have found that the company involved 
in the strike told its hourly and office em- 
ployees not to attempt to come to work. 
However, the jury found that the employees 
could have worked had they been able to 
get through the picket line. Further, there 
was evidence showing that Russell insti- 
gated the trouble on the picket line; organ- 
ized a back-to-work movement and initiated 
petitions headed “If the Company will re- 
open the gates to the people, we will cross 
the picket line and return to work”; ob- 
tained signatures to the petition; ran news- 
paper advertisements; opposed the organiza- 
tion of the union and the calling of the 


recoveries at the hands of his employees?"’ (78 
S. Ct., at p. 943.) 

*In the Russell case the trial judge charged 
as follows: 

“I charge you that unless you are reasonably 
satisfied from the evidence in this case that the 
proximate cause of . . [Russell's] inability 
to work at the Decatur Plant during the period 
from July 18, 1951 to August 22, 1951. was that 
a picket line was conducted by the .. . [union] 
in a manner which by force and violence or 
threats of force and violence prevented 
[Russell] from ertering the plant, and unless 
you are reasonably satisfied from the evidence 
that work would have been available to 
[Russell] in the plant during said period, except 
for the picketing in such manner, you should 
not return a verdict for . . . [Russell]. 

“6. I charge you that unless you are rea- 
sonably satisfied from the evidence that the acts 
complained of by . [Russell] occurred, and 
that . [Russell] suffered a loss of wages as 
the natural and proximate result of said acts, 
you should return your verdict for the 
{union]."" (78S. Ct.. at p. 935, footnote 3.) 

" Dissenting opinion, UAW v. Russell, 78 
S. Ct., at p. 942. 
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strike; after the strike organized a club 
whose purpose was “carrying on the employer- 
employee functions without the intervention of 
any union”; initiated a petition to decertify 
the union as bargaining representative for 
the employees; and initiated the idea of in- 
stituting damage suits against the union and 
solicited others to file their damage suits.” 
However, this evidence of Russell’s activi- 
ties during the five-week strike did not deter 
the jury from awarding him $500 for loss of 
pay and $9,500 for the mental anguish that he 
suffered through the five-week loss of work. 


In the Gonzales case the lower court in 
California found that there was sufficient 
evidence to support the IAM’s determina- 
tion that Gonzales was guilty of the offense 
with which he was charged within the union 
—falsely accusing a union officer of having 
assaulted him. It nevertheless found that 
the penalty for the offense was not imposed 
in accordance with the internal procedures 
prescribed by the union and its parent body, 
and for that reason the union could not law- 
fully expel the respondent from member- 
ship for refusing to pay the fine assessed 
against him.” Undisputed, however, is the 
fact that the union was wrong in thereafter 
keeping Gonzales from working. 


Thus juries are to determine the merits 
of labor disputes for which the expertness 
of the federal board heretofore was con- 
sidered necessary.” Any loss of work caused 
by a labor dispute, later found by a jury 
to have been wrongfully caused, results in 
damages paid to those losing work even 


though they are active participants on the 
other side of the dispute. While unions are 
to be brought to severe account for their 
adherents’ stepping over the line, other ac- 
tive participants in the dispute, if fighting 
the union, may receive monetary balm not 
only to cover loss of wages incurred but 
also more in the form of punitive damages. 
The punitive damages is the vital aspect 
of the Russell and Gonzales holdings. 


Punitive Damages 


Punitive damages are variously termed 
and described, but are essentially extra 
damages granted because of the defendants’ 
use of malice, recklessness, willfulness or ill 
will in committing the acts alleged.™ There 
is no limitation on the amount of damages 
except the jury’s good sense or the possi- 
bility of a trial judge or appellate court 
upsetting an “excessive” verdict. Four states 
( Louisiana,” Massachusetts,” Nebraska™ and 
Washington™) have by judicial decision 
completely rejected the recovery of ex- 
emplary damages. In Connecticut such 
damages are limited to the amount of the 
plaintiff's expenses of litigation. However, 
in all other states, despite different defini- 
tions in text books, articles and cases, there 
is not much doubt but that exemplary or 
punitive damages, as in both the Russell and 
Gonzales cases, are granted for mental anguish 
(Russell) and mental suffering, humiliation 
and distress (Gonzales), even where the 
judge charges (as he did in the Russell case) 
on the penalty aspects alone.* 


% Brief for petitioners, p. 10-14, UAW v. 
Russell. 

* Brief for petitioners, p. 3, JAM v. Gonzales. 

* NLRB v. Coca-Cola Bottling Company, 29 
LABOR CASES { 69,777, 350 U. S. 264: NLRB v. 
United Steelworkers, 34 LaBor CASEs 71,633 
(June 30, 1958). 

“The terms ‘exemplary’, ‘punitive’, and 
‘vindicative’ damages are used interchangeably 
and such damages have also been designated as 
‘smart money’. They go beyond the actual 
damages suffered in the case, and are an excep- 
tion to the general rule that in private actions. 
the injured party is to be made whole, and that 
acts worthy of punishment are prosecuted by 
the state.’" (16 0. Jur. (2d) 141.) 

However, as an illustration of the confusion 
existing in defining ‘‘exemplary”’ or “‘‘punitive’’ 
damages, the lower court in Gonzales refused 
to allow ‘‘exemplary’’ damages but allowed the 
jury to grant damages for ‘‘mental suffering, 
humiliation and distress." 

That the torts are not authorized by the union 
is of no value as a defense as the rules of lia- 
bility of a principal will apply. Those rules 
are that exemplary damages may be assessed 
against a principal for the willful and wanton 
acts of a subordinate employee if the officers 
or agents in whom the management of its affairs 
is vested have participated in the wrong (1) by 


ordering the particular conduct of the agency 
or by issuing general orders which would nat- 
urally produce such wrongdoing: (2) by wanton 
carelessness, selecting or retaining (before the 
wrongdoing) an unfit servant; or (3) by ratify- 
ing the wrongdoing of the agent by approving 
the culpable conduct, declining to rectify it 
where it is possible to do so or keeping in the 
employ the guilty agent after knowledge of his 
wrong. See McCormack, Damages, #80. 

2 Vincent v. Morgan’s, etc., 140 La. 1027. 

*% Burt v. Advertiser Newspaper Company, 154 
Mass. 

al Boyer v. Barr, 8 Neb. 68. 

23 Spokane Truck and Dray Company v. 
Hoefer, 2 Wash. 45. 

* Dorozka v. Lavine, 111 Conn. 575. 

* Some states by court decision unequivocably 
hold that exemplary damages are ‘“‘to compen- 
sate plaintiff for wounded feelings, and injured 
dignity."" (Wise v. Daniels, 221 Mich. 299; Kay 
v. Barker, 53 N. H. 342.) 

* In its charge to the jury, the trial court in- 
cluded the following statement: 

“Tf, in this case, after considering all the 
evidence and under the instructions I have given 
you, you are reasonably satisfied that at the 
time complained of and in doing the acts 
charged, the . . . [union] actuated by malice 
and actuated by ill-will, committed the unlawful 
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Thus the most important effect of the 
Russell and Gonzales cases, passed over 
lightly in the majority opinions but hammered 
at by Chief Justice Warren in the dissenting 
opinions, is the fact that exemplary damages 
for loss of work from tortious conduct, in- 
stead of a restoration of the status quo, now 
will be the norm. Employees obviously 
will prefer to recover large sums of money 
as damages than just back pay and, there- 
fore, will seek state court instead of federal 
board action. 


Damages for Mental Suffering 


So, a totally new field comprising mental 
suffering arising from illegal union action 
has arisen. Heretofore, if an employee lost 
his job through union interference because 
of expulsion, proper or improper, or because 
he was a nonmember or was wrongfully 
kept from work by a picket line, he could, 
through federal action, be reinstated in his 
job and receive the amount of back pay he 
lost. Thus, the restoration of the status quo 
could always be achieved. However, now a 
vast new area of mental suffering through 
illegal action of a labor union has been made 
actionable. Russell received $9,500 for his 
mental suffering; Gonzales received $2,500. 
Verdicts may become much higher. For 
instance, Russell requested $49,500 for his 
mental suffering. This new theory can 
cause two effects: (1) a union without tre- 
mendous cash reserves may be deterred 
from legitimate union activities or (2) a 
union engaged in a serious labor dispute can 
be bankrupted.” 


Discussing the first possible effect, Justice 
Warren said: 


“The scant attention the majority pays 
to the large proportion of punitive damages 
in plaintiff's judgment cannot disguise the 
serious problem posed by that recovery. 
The element of deterrence inherent in the 
imposition or availability of punitive damages 
for conduct that is an unfair labor practice 
ordinarily makes such a recovery repug- 
nant to the federal act. The prospect of 
such a liability on the part of a union for 
the action of its members in the course of 
concerted activities will inevitably influence 
the conduct of labor disputes. There is a 


very real prospect of staggering punitive 
damages accumulated through successive 
actions by parties injured by members who 
have succumbed to the emotion that fre- 
quently accompanies concerted activities dur- 
ing labor unrest. This threat could render 
even those activities protected by the federal 
act too risky to undertake.” ” 


Even a union with large cash reserves 
could be seriously hurt financially. The 
strike resulting in the Russell case was com- 
paratively small. If a union considered en- 
gaging in a strike against a large corporation 
or entire industry, the possibility of damage 
suits may well have a deterrent effect even 
to a large and presumably wealthy union. 
Smaller unions could easily have to face 
the issue of possible bankruptcy through 
any type of concerted activity. 


Conclusion 


The two decisions are of great signficance. 
Is there any relief from the possibility of 
“staggering punitive daniages”? Some pos- 
sible remedies come to mind: (1) a severe 
restriction upon punitive damages in loss-of- 
work cases imposed by the Supreme Court 
or by state courts in subsequent decisions, 
(2) Congressional or state action banning 
exemplary damages as they are now banned 
in five states, (3) Congressional action re- 
turning exclusive jurisdiction to the federal 
board and (4) liability insurance for labor 
unions. 


The first three suggested modes of relief 
are not likely to be granted, although limits 
imposed by the Supreme Court itself are not 
inconceivable. That leaves insurance as the 
only feasible relief. However, two writers 
question whether liability insurance cover- 
ing exemplary damages may not be against 
public policy: 

“Insurance against exemplary damages 
frustrates their purposes and should be con- 
sidered contrary to public policy. It is 
doubtful whether a reckless or malicious 
defendant will be deterred if he knows that 
his liability insurer will pay all damages 
levied against him. Furthermore, payment 
by the insurance company, in effect, pun- 

(Continued on page 876) 


(Footnote 28 continued) 
and wrongful acts alleged, you, in addition to 
the actual damages, if any, may give damages 
for the sake of example and by way of punish- 
ing the {union} or for the purpose of 
making the . . . [union] smart, not exceeding in 
all the amount claimed in the complaint.” 

2% Because the picket line kept hourly rated 
and office employees out of the plant in the 
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legitimate strike in the Russell case, suits have 
been filed against the UAW by 89 persons re- 


questing $1,500,000 in damages (listed in 78 
S. Ct., at p. 945, footnote 16). In all of these 
cases the time lost from work amounts to a 
negligible portion of the damages requested. 

* Dissenting opinion, UAW v. Russell, 78 
S. Ct., at p. 942. 
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Workmen’s Compensation in the 


The most neglected major field of social legislation, according 
to this article, has been workmen's compensation. In view of the 
rapid rise in wage levels and the steady increase in the cost of 
living, the author declares that workmen's compensation benefit 
rates should be realistically reappraised. His article originally 
appeared in the August, 1958 issue of The Insurance Law Journal. 


HE YEAR 1958 marks the fiftieth an- 

niversary of the first effective workmen’s 
compensation act in the United States.’ This 
half-century has seen the emergence and 
triumph of the compensation principle in 
every state.’ 


The distinguishing characteristics of work- 
men’s compensation in the framework of 
social legislation in the United States are 
twofold: 


First, it was by far the earliest form of 
legislation in the United States designed to 
afford workers income insurance against 
the vicissitudes of industrial life, preceding 
the old-age pension system and the unem- 
ployment insurance program by approxi- 
mately a quarter of a century. The great 
lead which workmen’s compensation legis- 
lation enjoyed in the income insurance field 
of social legislation is probably to be ex- 
plained by the fact that it alone offered the 
employers a valuable quid pro quo—im- 
munity from damage suits by injured 
workers. 


Second, workmen’s compensation legisla- 
tion is the only major type of income 
insurance legislation in the United States 
which operates completely independently of 
federal control or regulation. The old-age 
program, which protects against the hazard 
of age, and the survivorship program, which 
protects against income loss due to prema- 


ture death of the wage earner, are wholly 
federal programs. The unemployment in- 
surance system, as it has evolved, permits 
a considerable area of legislative preroga- 
tive in the states but still requires strict 
conformity by the states to certain mini- 
mum federal standards. Except as regards 
federal employees, longshoremen, merchant 
seamen and railroad employees, the federal 
government has left entirely to the states 
the subject of compensation for injured 
workers. 


The workmen's compensation system con- 
sists of 52 separate statutes, corresponding 
to the 48 states, the District of Columbia, 
the Territories of Hawaii and Alaska and 
the Commonwealth of Puerto Rico. In each 
of these jurisdictions the workmen’s com- 
pensation act provides the exclusive remedy 
for industrial injuries. The administration 
of the statute is placed initially, in most 
states, in a quasi-judicial commission,’ 
which is made legally subservient to the 
established judicial system headed up by 
the state supreme court, the final authority 
on the compensation law of each jurisdic- 
tion. The courts will always review ques- 
tions of law and will sometimes review 
questions of fact arising in connection with 
commission proceedings where the findings 
of the administrative agency are found to 
be against the manifest weight of the evi- 
dence. It would be a mistake,* however, to 


1In 1908 a compensation act was adopted 
covering federal civilian employees. Compensa- 
tion laws enacted in 1902 and 1910 in Maryland. 
in 1909 in Montana, and in 1910 in New York 
were all declared unconstitutional. The year 
1911, however, was the decisive year when ten 
states enacted workmen's compensation laws. 

2 By the end of World War I, three fourths 
of the states had enacted workmen's compensa- 
tion laws: the remainder, which were largely in 
the South, gradually adopted such legislation, 
concluding with Mississippi in 1948. 
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* Court administration is found in five states 
—Alabama, Louisiana, New Mexico, Tennessee 
and Wyoming. 

* New York State is in a minority of American 
states which do not permit court review of 
questions of fact. Rather than permit employers 
such review, the Governor of New York, at the 
urging of union spokesmen, in 1957 vetoed a 
bill which would, except for the veto, have 
increased weekly compensation rates from $36 
to $45 per week—indication of the antipathy of 
organized labor to judicial review! ‘Early in 
1958 the New York Legislature again acted, this 
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United States 


By HAROLD A. KATZ 


fail to recognize that there is much more 
similarity than dissimilarity among these 52 
statutes, since they all bear some degree of 
common parentage, direct or indirect, in the 
British act of 1906, which was the model on 
which the early American laws were drawn. 
In addition, the states have learned much 
from one another. 


Coverage; Occupational Diseases 


Although every state now has a work- 
men’s compensation act and even though 
the coverage in some jurisdictions is con- 
siderably broader than in others, in no state 
are all employees included. Virtually all 
factory employees are covered in all states 
either by specific provision of law or by 
a broad definition of “hazardous occupa- 
tions”—the latter a relic from the early 
days of workmen’s compensation when it 
was thought that serious doubt existed 
about the constitutionality of a workmen’s 
compensation statute made mandatory over 
employees not engaged in “hazardous” em- 
ployment. 

The major deficiency in coverage in the 
United States is the exclusion of farm 
workers from coverage under the great ma- 
jority of compensation acts. Although 
farmers comprise only about 7 per cent of 
the total work force, they account for 26 
per cent of the fatal accidents, and farming 


now ranks as the third most dangerous oc- 
cupation.* Moreover, the prospects for in- 
clusion of this group under the compensation 
acts are bleak, since farm organizations, 
which have traditionally opposed such cov- 
erage, exert considerable influence in our 
state legislatures.’ 


Most state compensation acts also exempt 
domestic servants and casual employees, 
while some exempt all small employers. 


All but two states make some provision 
for occupational disease coverage as well as 
for work injuries.” Twenty-eight of these 
states, as well as Alaska, Hawaii and the 
District of Columbia, purport to provide 
for full coverage of all occupational diseases, 
but this may be misleading because of an 
exclusion in some instances of “ordinary 
diseases of life,” even though they may 
arise as an incident of employment. Eighteen 
states and Puerto Rico compensate only 
listed or scheduled occupational diseases. 
There has been an increasing trend in 
recent years toward fuller coverage of oc- 
cupational diseases and toward the substi- 
tion of general for scheduled coverage. The 
coverage of accidental injuries and occupa- 
tional diseases in a single comprehensive 
statute is increasingly favored. 


One particularly difficult problem in the 
case of certain insidious diseases (such as 
exposure to radiation’ or beryllium) which 
may not be manifest for years has been 
the pernicious effect of a fixed period of 
limitation which requires the filing of a 
claim within a stated period—usually a year 
or two—from the last day of exposure to 
the occupational hazard. The modern solu- 
tion, whether reached by legislation or by 
judicial interpretation, has been to date the 
running of the limitation period from the 
time that the disease itself became known, 
or should have become known, to the em- 
ployee.” 


(Footnote 4 continued) 

time increasing the weekly maximum rate to 
$45 without changing the provision relative to 
judicial review. The governor signed this bill 
into law. 

* Coverage of farm workers is treated the 
same as other employment groups in five juris- 
dictions, being compulsory in Ohio, Hawaii and 
Puerto Rico, and elective in Connecticut and 
Vermont. Nine other states provide more 
limited protection for farm workers. 

*It is preceded only by mining and con- 
struction (Medical Science, Vol. 2, No. 11, p. 30 
(December 10, 1957)). 

* A trend is discernable among farmers volun- 
tarily to insure under workmen's compensation 
statutes in order to avoid the possibility of com- 
mon law liability. 

5 Mississippi and Wyoming make no provision 
for occupational diseases. 


Workmen’s Compensation 


* Three state legislatures in 1957 adopted 
special provisions relating to radiation hazards. 
Illinois extended the exposure period for the 
filing of a claim from one year to three years 
from the date of last exposure to the occupa- 
tional hazard. New York specifically added 
disability due to ionizing radiation to its sched- 
uled coverage and Oklahoma added diseases 
traceable to fissionable radioactive material. 

“In 25 states the statutes of limitations do 
not run until the worker has suffered ‘‘dis- 
ability.’" in 18 states, however, the limitations 
period runs from the date of ‘‘last exposure,"’ 
in which event the statute may have run before 
the worker is even aware that he has contracted 
an occupational disease. This subject is dis- 
cussed in Earl F. Cheit, “Radiation Hazards: 
A New Challenge to Workmen's Compensation,’’ 
9 Labor Law Journal 152 (February, 1958). 
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Mr. Katz, a partner in the Chicago firm of 
Katz & Friedman, served as National Reporter 
for the United States in Workmen's Compensa- 
tion at the International Congress for Social 


Legislation held in Brussels in June, 


1958. 


This article is based on his report. He grate- 
fully acknowledges the assistance of his col- 
leagues, Irving M. Friedman and Jerome Schur. 


Financing 

No American state contributes from pub- 
lic funds to the payment of workmen’s 
compensation benefits." The system is en- 
tirely supported by employer contributions; 
in some states even the actual cost to the 
state of administering the compensation act 
is borne not by public, but by private, 
funds. 

Financing for 24.5 per cent of work- 
men’s compensation benefits is handled 
through exclusive state funds; 13.2 per cent 
of benefits are paid by self-insurers; and 
62.3 per cent of benefits throughout the sys- 
tem come from private insurance carriers.” 

Thirty-three states, Alaska and Hawaii 
have only private insurance. Five states 
and Puerto Rico have exclusive state funds. 
Ten states have both competitive state 
funds and private insurance.” 

It can thus be seen that private insur- 
ance companies predominate in the work- 
men’s compensation field in the United 
States. The once-vocal movement for ex- 
clusive state funds lost any real impetus 
before the first decade of compensation 
legislation had passed, not a single ex- 
clusive fund having been established since 


1920. 


Weekly Benefits 

The twentieth century has seen tremendous 
improvement in the general welfare of the 
American worker. There has been a rapid 


Fabian Bachrach 


rise in wage levels, a rather steady increase 
in the cost of living, and a relative lag in 
workmen’s compensation benefit rates. While 
most of the laws declare their intention of 
fixing compensation rates at from one half 
to two thirds of average wages, they gen- 
erally superimpose maximum weekly amounts 
which, in most cases, make farcical the 
stated percentage relationship. Despite re- 
cent hopeful legislative improvements, com- 
pensation rates in the United States seem 
inadequate when measured by any of a 
number of tests: 


(1) Comparison to average wages.— A ver- 
age wages have far outstripped compensa- 
tion rates generally. Michigan, with an 
average weekly wage in 1957 of $97.91, has 
a maximum compensation rate for single 
workers of $33 per week.“ A study showed 
that between 1914 and 1952 maximum weekly 
workmen’s compensation payments as a 
percentage of average weekly wages in Illinois 
declined from 98 per cent to 35 per cent.” 
Based on real wages and real compensation 
rates, the ratio in Illinois between wages and 
weekly compensation rates is seen to decline 
from over 100 per cent in 1914 to 53.8 per 
cent in 1957. (See Chart I.) Arizona alone 
gives a relatively free play to the com- 
pensation-wage ratio, allowing the worker 
65 per cent of his actual wages during 
periods of temporary total disability if it 
does not exceed $150 per week.” In 1957, 
the western states in a solid surge moved 
against low weekly maximum rates. Oregon 


Similarly, the federal government makes 
no contribution to social security funds nor does 
either the federal government or any state 
government contribute to unemployment com- 
pensation funds. 

22 Somers and Somers, Workmen’s Compensa- 


tion (1954), p. 101. 
% Bureau of Labor Standards, United States 


Department of Labor, supplement to Bulletin 
161, State Compensation Laws (November, 
1955), pp. 2-6. 


™ Bureau of Labor Statistics, United States 
Department of Labor, preliminary figures on 
1957 average wage. The compensation rate with 
family allowance can reach $57 per week. 

“Harold A. Katz and Estelle M. Wirpel, 
‘‘Workmen's Compensation 1910-1952: Are Pres- 
ent Benefits Adequate?’’ 4 Labor Law Journal 
167, Chart II, p. 171 (March, 1953). 

% Alaska has a $100 weekly maximum and 
Hawaii a $75 weekly maximum, and for em- 
ployees of the federal government there is a 
weekly maximum of $121.15. 
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Ratio of Real Workmen's Compensation Benefits in Illinois 
to Real Spendable Earnings, 1914-1957 


Maximum weekly workmen's compensation benefit for no children adjusted to constant dollars using the Consumer 
Price Index for Chicago (1947-1949 = 100) as ratio of average weekly earnings less income tax and Social Security 


taxes, also adjusted by the use of the same. [Source: 


Statistics, Esther Espenshade, Chief. } 


Illinois Department of Labor, Division of Research and 


increased its weekly maximum from $61.15 
to $66.92, California from $40 to $50, 
Nevada from $41.54 to $51.92, Washington 
from $42.69 to $56.77, Utah from $40.50 to 
$47.25 and Montana from $32.50 to $42.50." 
In the six major industrial states, the per- 
centage the maximum weekly compensa- 
tion rate bore to average weekly factory 
earnings in 1957 was as follows: New York. 
44.1 per cent; California, 53.8 per cent; 
Ohio, 43.1 per cent; Pennsylvania, 45 per 
cent; Michigan, 33.7-58.2 per cent; Illinois, 
44-50.7 per cent. (See Chart II.) 

(2) Comparison to collectively bargained 
benefits—Labor unions, dissatisfied with 
low weekly compensation rates, have in 
recent years turned to the bargaining table 
to supplement statutory maximums to ac- 
ceptable amounts through the group insur- 
ance program.” Prior to this development, 


unions had negotiated only concerning non- 
occupational coverage and had observed to 
their dismay that workers off due to personal 
illness were faring better than those dis- 
abled by work injuries. As of 1955, em- 
ployers as a group in the United States 
were spending 0.7 per cent of their payroll! 
for workmen's compensation costs while 
contributing 2 per cent of their payroll for 
private employee insurance coverage.” Be- 
tween 1939 and 1957, in the United States 
as a whole, there was a 16 per cent decline 
in the cost of workmen’s compensation in- 
surance per $100 of payroll.” (See Chart 
III.) At the present time skilled employees 
of the General Motors Corporation may 
receive amounts up to $85 per week, de- 
pending on their earnings, for both oc- 
cupational and nonoccupational disabilities, 
regardless of the state in which the em- 


* Bureau of Labor Standards, United States 
Department of Labor, Bulletin 161 (State Work- 
men’s Compensation Laws, revised August, 
1957). 

% Supplementation by private plan has also 
progressed quite rapidly in connection with 
unemployment compensation benefits, commenc- 
ing with the Ford-UAW contract of 1955, but 
spreading throughout such major industries as 
auto, aircraft, steel, agricultural implements 
and rubber. Concerning supplementation and 
workmen's compensation generally, see Duncan 
M. MacIntyre, ‘“‘Workmen’s Compensation and 


Workmen’s Compensation 


Private Benefit Programs,’ Industrial and 
Labor Relations Review, October, 1953, pp. 63-72. 

# Chamber of Commerce of the United States, 
Fringe Benefits--1955 (1956), p. 14. During the 
same year, average unemployment compensation 
cost was 1 per cent of payroll, while federal 
old-age and survivors insurance cost was 1.8 
per cent of payroll. 

* This was a period of rapidly expanding 
payrolls, so the percentage decline should not 
obscure the fact that the dollar amount spent 
for workmen's compensation coverage did 
increase. 
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CHART Il 


Comparison of Average Weekly Earnings and Maximum Weekly Workmen's 
Compensation Benefits for Temporary Total Disability in 1957 
in the Six Major Industrial States 


New York® California Ohio 


Source: 


Pennsylvania 


$97.91 


- ge weekly fact 
earnings, 19s? 


$88.67 


Uncompensated loss 
of earnings 


Maximum weekly work- 
men's compensation 
rate (all workers) 


; Maximum weekly work- 

WZ. men's carnpensation 
rate (with maximum 
family allowance) 


Maximum weekly work. 
men's compensation 
rate (without dependent 
children) 


Nlinois Michigan 


U.S. Dept. of Labor, B.L.S., preliminary figures on average weekly earnings in factory employment, 1957. 


* In 1958 New York increased its weekly c 


rate from $36 to $45. 


ployee lives, by virtue of supplemental in- 
surance programs embodied in collective 
bargaining agreements. The maximum benefit 
Provided under the United States Steel 
Corporation plan is $57 per week; under 
the Ford Motor Company contract, $76.80; 
for International Harvester Company work- 
ers, $70. This compares with maximum 
statutory weekly compensation rates of $30 
per week or less provided in ten states and 
Puerto Rico, and more than $30 but under 
$40 per week in 21 states and the District 
of Columbia.” 

(3) Comparison to budget requirements. 
—The weekly amounts provided under most 
compensation acts in the United States 
have for many years been well under the 
budgetary requirements found in such 
studies as the “City Worker’s Family Bud- 
get” (developed by the United States Bureau 


of Labor Statistics) and the annual Heller 
studies on the cost of living made at the 
University of California.” A study showed 
that the Bureau of Labor Statistics “main- 
tenance” budget, which is designed to pro- 
vide “an adequate American standard of 
living,” was two-and-one-half times as high 
as the workmen's compensation benefit rates 
in effect in Illinois as of 1952, and that a 
minimum subsistence budget prepared by 
Chicago social agencies was over twice as 
high as then prevailing Illinois workmen's 
compensation rates. In 1957, after several 
intervening increases in workmen's com- 
pensation rates, another study showed that 
a family of four would obtain as much 
under the Illinois Public Assistance Code, 
designed to provide “a reasonable subsist- 
ence compatible with decency and health,” 
as under the Illinois Workmen’s Compen- 
sation Act.* 


“1 In four additional states the basic maximum 
compensation rate for single workers is under 
$40 per week, but family-allowance provisions 
raise the maximum for married workers with 
children to over the $40 figure. 

2 The most recent study by the Heller Com- 
mittee for Research in Social Economics showed 
that a wage earner with three dependenis 
needed an annual income of $5,832 if he were 
renting or $6,204 if he were buying a home, 
to maintain a ‘‘commonly accepted" living 
standard in the San Francisco area. It should 
be noted this income provides for more than 
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minimum needs, since it covers all goods and 
services the group in question recognizes as 
necessary to comfortable living. The maxi- 
mum compensation rate in California on an an- 
nual basis amounts to $2,600 per year. 

* Article cited at footnote 15, at pp. 171-172. 

™* George T. Frampton, ‘‘An Appraisal of the 
Illinois Compensation Statute,"" 1957 University 
of Illinois Law Forum 253, 265. Professor 
Frampton is critical of the fact that in Illinois, 
as in many other states, a worker would receive 
as much “if he were simply unemployed by 
reason of economic conditions over which he 
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A large group of workers in the United 
States, principally those working on inter- 
state railroads, have by preference and with 
effective union political activity been ex- 
cluded from the compensation system. Their 
redress for accidental injury is found under 
the Federal Employer’s Liability Act which 
permits a common law damage suit to be 
filed against the employer. At the same 
time it denies the railroad recourse to the 
“three wicked sisters of the common law” * 
—the fellow-servant, assumption-of-risk, and 
contributory-negligence defenses—which his- 
torically in the United States had made 
recovery at common law most hazardous 
for injured workers. 


The relatively low compensation benefit 
levels during a period when verdicts under 
the Federal Emplover’s Liability Act have 
reached new heights have caused two dis- 
tinguished authorities—Arthur J. Altmeyer, 
former Social Security Commissioner of the 
United States, and Samuel Horovitz, attor- 
ney and writer—to propose that a tort 
remedy be allowed in addition to work- 
men’s compensation, as in England. While 
any attempt to infuse tort liability principles 
into the workmen's compensation field will 
be stoutly resisted by many in this country,” 
the rhetorical question posed by Arthur 
Larson remains pertinent: 


“Does anyone really suppose that work- 
ing people are going to go on putting up 
with acts under which they are limited to 
twelve or fifteen thousand dollars for the 
very same injury which in a damage suit 
gives the railroad worker a quarter of a 


million dollars?” * 


Waiting Period 
The time that must elapse between dis- 
ability and the commencement of benefits— 


period—is of tre- 
in determining the 


the so-called waiting 
mendous importance 
effectiveness of a compensation act. The 
American Accident Table indicates that 
nearly half (47.1 per cent) of industrial in- 
juries cause disability lasting a week or 
less. Since 35 states have a one-week 
waiting period,” this means that in almost 


CHART Iil 
Relative Cost of Workmen's Compensation 
Insurance per $100 of Payroll 
in United States, 
1939-1957 


1957 


1950 


Source: National Council on Workmen's Com- 
pensation Insurance, New York, New York, In- 
dex of Manual Rate Levels Including Changes 
Made by Amendment to the Laws. 


one half of the cases, the employee bears the 
full burden of any income lost. It has been 
estimated that in the United States 44 per 
cent of temporary injuries are barred alto- 
gether by the waiting period, while another 
45 per cent are compensated, but not for 


(Footnote 24 continued) 
“had no control and were not otherwise injured 
or disabled at all." In addition, under the 
Illinois Unemployment Compensation Act, the 
worker can earn up to $7 per week without 
affecting his compensation rate—an opportunity 
not available to the totally disabled worker. 
% Prosser on Torts, Ch. 12, at p. 520 (1941). 
* See, for example, Jerome Pollack, ‘The 
Crisis in Work Injury Compensation on and off 
the Railroads,’’ Law and Contemporary Prob- 
lems, Summer, 1953, pp. 296-319. and ‘*Work- 


Workmen's Compensation 


men's Compensation Versus Employers’ Lia- 
bility Legislation,’’ JAJABC [International As- 
sociation of Industrial Accident Boards and 
Commissions] Proceedings—1953 (Bureau of 
Labor Standards, United States Department of 
Labor), Bulletin 172 (1954), pp. 74-75. 

* Arthur Larson, ‘‘Model-T Compensation 
Acts in the Atomic Age," 18 NACCA Law Jour- 
nal 39, 43 (1956). 

** Arthur H. Reede, Adequacy of Workmen’s 
Compensation (1947), pp. 30-31. 

* Supplement cited at footnote 13, at p. 11. 
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the time lost during the waiting period.” 
Fourteen states now make retroactive pay- 
ment for the waiting period if the disability 
extends for as much as two weeks. Nine 
states, Hawaii and Alaska have initial 
waiting periods of three days or less. 


The general trend in the United States 
has been decidedly toward reduction of the 
waiting period. The chairman of the In- 
dustrial Accident Commission of Oregon, 
which is the only state that has entirely 
eliminated the waiting period, has written: 
“We do not find that this provision is diffi- 
cult to administer or unduly expensive to 
the fund, and we have not found any evi- 
dence of malingering by injured workmen.” ™ 


Medical Care 


“The greatest advance in workmen’s com- 
pensation since passage of the original acts,” 
a leading recent American study concludes, 
“has been the extension of medical care for 
injured workers.”™ Starting with acts which 
generally either contained no requirement 
that employers furnish medical treatment 
or limited the employer's obligation to fur- 
nish such treatment to a certain maximum 
dollar amount or to a stated period of time, 
or to both, the situation has now improved 
to the point where 35 states, the District 
of Columbia, Hawaii and Puerto Rico pro- 
vide full and unlimited medical benefits.” 
In the 13 remaining states and Alaska, the 
period within which medical treatment must 
be furnished varies from 60 days in Vir- 
ginia to four years in Alaska, the total 
maximum amount of medical expense rang- 
ing from $300 in South Dakota to $2,500 in 
Kansas, Kentucky, Vermont and Montana.” 
At the various 1957 legislative sessions, 
medical benefits were improved in 12 states.” 


While both the quantity and the quality of 
medical care available under the workmen’s 


compensation acts have steadily improved 
with increasing strides in the develop- 
ment of new medical techniques in the 
United States, there is still left much to be 
desired. “The over-riding problem is lack 
of organizational controls on quality,” Pol- 
lack has written. “There is little supervision 
by the industrial boards and commissions.” 
Noting the tremendous growth of voluntary 
health insurance in the United States, Pol- 
lack has further observed: “Splitting care 
into occupational and non-occupational com- 
partments reduces the quality of care as 
either program alone is incomplete and gen- 
eral medical care often misses the occupa- 
tional origin of disease.” * 


The compartmentalization results from 
the fact that while the worker is permitted 
to choose his own physician under the non- 
occupational voluntary insurance plans, three 
fourths of all covered workers under work- 
men’s compensation in the United States 
are required to receive their care from phy- 
sicians designated by the employer or by 
an insurance company acting in the em- 
ployer’s behalf.” The large medical associa- 
tiors, which have been vigorous adherents 
of i:«e choice of physicians in other areas, 
have been strangely silent for decades at 
the absence of such power of selection in 
this large segment of medicine. 


The International Association of Indus- 
trial Accident Boards and Commissions, 
whose membership consists of the adminis- 
trators of most of the compensation statutes 
in the United States and Canada, has sug- 
gested that ideally the “claimant should 
have free initial choice of the physician 
who treats him, and the workmen's com- 
pensation agency should be given authority 
to supervise and control medical aid.”™ It 
has been recognized that unrestricted free 
choice without proper medical supervision 
can result in a poor quality of medical care. 


* Work cited at footnote 28, at p. 58. 

™ Quoted in Jacob Clayman, Workmen’s Com- 
pensation (1952), p. 19. This no-waiting-period 
provision is in a state with one of the highest 
weekly maximum compensation rates, now 
$66.92 per week as a result of a 1957 amendment. 

*® Work cited at footnote 12, at p. 83. 

% United States Bureau of Labor Standards, 
Major Workmen’s Compensation Legislation 
Enacted in 1957 (September, 1957), p. 4. 

*% Montana in 1957 provided that the board 

allow an additional unlimited amount in 
total-disability cases. 

*® Alabama, Colorado, Illinois, Missouri, Mon- 
tana, Nevada, New Mexico, Tennessee, Texas, 
Utah, Vermont and Wyoming. 

% Jerome Pollack, ‘“‘Medical Care and Re- 
habilitation Under Workmen's Compensation: 
Present Status and Critique,"’ paper presented 
before the Medical Care and Industrial Hygiene 
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Sections of the American Public Health Asso- 
ciation at its eighty-second annual meeting in 
Buffalo, New York, October 13, 1954, p. 9. 

= Work cited at footnote 36, at p. 5. Pollack 
notes that only nine states give the employee 
primary free choice of physician. They are: 
Massachusetts, New Hampshire, Ohio (in cases 
handled by the state fund only; the employer 
makes the choice if self-insured), North Dakota 
(by statute, choice is assigned to the state fund, 
but employees are actually permitted to choose 
doctors), Rhode Island, Washington, West Vir- 
ginia and Wyoming. 

*® Resolution adopted at St. Louis, in 1949, 
reported in the JAIABC Handbook, at p. 36. 
Copies of the handbook, which contains all 
resolutions which have been adopted by the 
IAIABC, may be obtained by writing the Bu- 
reau of Labor Standards, United States De- 
partment of Labor, Washington 25, D. C. 
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From the medical viewpoint, the most 
serious deficiencies in industrial medical 
care have been thus summarized: 


“The principal weakness in quality of care 
appears to arise out of the care immediately 
following the injury. Ignorance of pathology, 
professional pride, production requirements 
and misguided efforts to keep costs down 
are the principal contributing factors. There 
are too many supervisors reluctant to refer 
the employee to the medical department 
. . . too many nurses who consider them- 
selves qualified to practice medicine . 
Perhaps the greatest fault of all is with the 
doctors who do not acknowledge their own 
professional limitations. As a result, 
cut tendons, fractures and foreign bodies 
are overlooked; infections occur; head and 
internal injuries, particularly following falls 
are treated asymptomatically without a 


careful inquiry into more serious and com- 
plicating issues.” 


Rehabilitation 


The bulk of the rehabilitation efforts in 
the United States takes place outside the 
workmen's compensation system under a 
federal-state rehabilitation program which 
originated in the Federal Vocational Re- 
habilitation Act of 1920. As a result, only 
18 states, the District of Columbia, Alaska, 
Hawaii and Puerto Rico have any pro- 
visions in their workmen’s compensation 
acts specifically relating to rehabilitation. 
Fifteen states assist in the rehabilitation proc- 
ess by providing limited maintenance allow- 


ances during its progress,” while four states 
and Puerto Rico directly operate rehabili- 
tation facilities for injured workers under 
the workmen’s compensation program.“ 

A distinguished physician has said: 

“One of the most formidable road blocks 
to restoration of the injured worker lies 
in the workmen’s compensation system it- 
self. It has been pointed out repeatedly 
that no rehabilitation of the seriously in- 
jured is possible when the cost and duration 
of medical care are limited by law and 
when no provision is made for either physi- 
cal or vocational rehabilitation services.” “ 

The potentialities of a comprehensive re- 
habilitation program have yet to be realized 
in the United States. 


Role of Lawyer 


The early proponents of workmen’s com- 
pensation in the United States anticipated 
that the system would operate as a simple, 
nonadversary administrative proceeding, de- 
void of contention and litigation. This 
expectation has not materialized. Arthur Lar- 
son, former Under Secretary of the United 
States Department of Labor and himself 
the author of a leading treatise on work- 
men’s compensation in the United States,* 
has observed: “Now it is an established fact 
that the claimant’s counsel is an accepted 
part of compensation administration.” “ 
Since insurance companies and self-insurers 
have made wide use of lawyers, it was to 
be expected that claimants would be equally 
disposed to seek professional assistance.* 


* Council on Industrial Health, American 
Medical Association and Illinois State Medical 
Society, Medical Relations Under Workmen’s 
Compensation in Illinois (1953), p. 61. 

* Summarized in supplement cited at footnote 
13. Table 14, at pp. 38-45, as supplemented by 
work cited at footnote 33, at p. 8. 

“ These states are Ohio, Oregon, Rhode Is- 
land and Washington. 

© Alexander P. Aitken, M. D., chairman of 
the subcommittee on industrial relations of the 
American College of Surgeons, as quoted in 
IAIABC Proceedings—i1954 (Bureau of Labor 
Standards, United States Department of Labor), 
Bulletin 180, p. 31. 

* Arthur Larson, Law of Workmen’s Compen- 
sation (Albany, New York, Matthew Bender, 
1952) (three volumes). The leading cases in the 
United States are noted in the NACCA Law 
Journal (edited by Thomas F. Lambert, Jr.) 
and are frequently commented on in The Insur- 
ance Law Journal. The NACCA Law Journal 
has been published semiannually since 1948 by 
the National Association of Claimant's Compen- 
sation Attorneys, a professional association of 
claimants’ and plaintiffs’ attorneys. Decisions 
are also collected in the CCH Workmen's Com- 
pensation Law Reports. 


Workmen’s Compensation 


“Work cited at footnote 27, at p. 47. A 
California commissioner has estimated that 
over a 25-year period, the percentage of claims 
coming before the Industrial Accident Com- 
mission in California in which the employee 
was represented by counsel increased threefold, 
from 20 to 60 per cent. Ralph E. Mustoe, quoted 
in JAIABC Proceedings—1953 (Bureau of Labor 
Standards, United States Department of Labor), 
Bulletin 172, at p. 161. In Illinois, at least 75 per 
cent of employees are represented by counsel 
(according to the same bulletin, at p. 65, quot- 
ing from a study by Conrad and Mehr, Costs 
of Administering Reparation for Work Injuries 
in Illinois (1952)). 

Larson urges that the cost of claimant's legal 
expenses should properly be assessed against 
the employer or his insurer as an addition to 
the award. ‘“‘This kind of provision is working 
satisfactorily in those states where it has been 
tried, with no such stimulation of unnecessary 
litigation as opponents of the idea have pre- 
dicted,"’ Larson writes, and he urges that the 
practice should ‘‘become universal.” 

* Cf. Mr. Justice Holmes, dissenting in Vege- 
lahn v. Guntner, 167 Mass. 92 (1896), where he 
wrote: ‘I have seen the suggestion made that 
the conflict between employers and employed 

(Continued on following page) 
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MAXIMUM WEEKLY WORKMEN'S COMPENSATION 
PAYMENTS (NO CHILDREN) AND AVERAGE 
WEEKLY EARNINGS EN ILLINOSS, 1914-1957 


As a result, over 100,000 workmen’s com- 
pensation cases are litigated annually in the 
United States in relatively informal adver- 
sary proceedings,” and it has been estimated 
that more than 40,000 appellate cases have 
been decided in the United States in this 
field of law.” 


American courts have in recent years 
demonstrated increasing sympathy with the 
generally humane purposes of the compen- 
sation system; from this vast body of case 
law many new areas of compensability have 
emerged. 


Some Additional Problems 


(1) Death awards.— Forty American 
states, Hawaii and Puerto Rico fix a maxi- 
mum amount that can be recovered by 
dependents of workers killed by an indus- 
trial injury. A typical maximum amount 
provided is between $10,000 and $12,000. 


The amount of the death benefit in Illinois 
would equal the earnings of the average 
factory worker over a_ two-to-three-year 
period. Eight states and the District of 
Columbia provide for the payment of bene- 
fits to a widow for life, or until remarriage, 
and in the case of children until a specified 
age is reached. The federal survivorship 
program, providing benefits to the widow 
and dependent children of wage earners 
under the Social Security Act, in many 
cases constitutes a substantial additional 
amount payable in death cases. 


(2) Permanent total disability—A great 
weakness of the American workmen’s com- 
pensation statutes was the inclusion of a 
fixed maximum, usually the death benefit 
amount, which provided the upper limit in 
total-disability cases. Fortunately, recent 
years have seen a decided trend away from 
such artificial statutory limitations, until 

(Continued on page 879) 


(Footnote 45 continued) 
is not competition . 
flicts of temporal interest .. . 
on the one side is patent and powerful. 
bination on the other is the necessary and 
desirable counterpart, if the battle is to be 
carried on in a fair and equal way.” 
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It applies to all con- 
Combination 
Com- 


#25 Mississippi Law Journal 206. 

John R. Dixon, ‘‘Teaching Workmen's Com- 
pensation Law in Law Schools," speech, 
IAIABC convention, September 25, 1956. 
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Arbitration 


Decisions « « « 


Hot Cargo Clause Not Enforceable 
in Arbitration Proceeding 


The arbitration process cannot be used 
to compel specific performance of hot cargo 
clauses contained in union contracts, ac- 
cording to a recent New York Supreme 
Court decision (Matter of Apex Lumber 
Corporation, 35 Lapor Cases § 71,851). 

The bargaining contract involved in this 
case contained a typical hot cargo clause 
in which it was provided that the employees 
would not have to handle “nonunion” goods. 
The union, realizing that it would be un- 
lawful for it to induce the employees to 
refuse to handle such goods, sought to 
arbitrate the rights, duties and obligations 
of the parties under the circumstances of the 
employer's refusal to engage in a secondary 
boycott. The employer sought to stay arbi- 
tration of the matter. 

Both parties apparently agreed that the 
instant case was controlled by the decision 
in Carpenters and Joiners of America, Local 
1976 v. NLRB, 35 Lapor Cases § 71,599, 
where the Supreme Court held that the 
mere execution of, or a voluntary compli- 
ance with, a hot cargo clause is not an 
unfair labor practice. However, the Court 
declared that the clause affords no defense 
to a union charged with an unlawful secondary 
boycott. The Court indicated that while an 
employer can voluntarily cooperate in a 
secondary boycott, he cannot be compelled 
to do so even though he may be a party 
to a contract containing a hot cargo clause. 

In the instant case the union admitted 
(in a memorandum) that it sought to do 
by indirection what it could not do directly. 
The New York court held that this was not 
permissible. The court said that enforcing 
a hot cargo clause through arbitration would 
interfere with an employer’s freedom of 


Arbitration 


choice, contrary to federal policy under the 
NLRA as enunciated in the Carpenters case 
referred to above. 

The motion to stay the aritration pro- 
ceedings was granted in so far as directing 
the employer to engage in a secondary boy- 
cott was concerned. However, the court 


‘did not totally stay arbitration in this case 


in view of other possible legal rights “radi- 
ating” from the agreement which were not 
then apparent. 


Compulsory Overtime Is Permissible 
If It ls Reasonable 


The problem of compulsory overtime 
came to light in a recent arbitration pro- 
ceeding. The key clause to be interpreted 
was Article V, Section (1), of the union 
contract which defined the “regular” work- 
week and workday. The section provided 
as follows: 

“1. (a) Workweek 

“The regular working week for both 
salaried and hourly rated employees shall 
be 40 hours per week, 8 hours per day, 
5-day week, from Monday to Friday, in- 
clusive. The workweek on multiple shifts 
may be less than 40 hours.” 


The union contended that anything be- 
yond a 40-hour week or an 8-hour day was 
voluntary, although the union witnesses 
recognized the necessity of occasional over- 
time and stated that they were prepared to 
cooperate in meeting this need. However, 
the union insisted that employees were en- 
titled to refuse overtime work without risk 
of penalty, threats or punitive action. The 
company (employer), on the other hand, 
contended that not only the right to schedule 
but also the right to expect compliance 
with overtime assignments was inherent in 
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the clause. It argued further that the word 
“regular” was not a foreclosure of its justifi- 
cation in expecting more than “regular per- 
formance. It noted the multiplicity of uses 
of “regular” in the agreement to show that 
no special connotation could be justified. 
Article V, Section (1), according to the 
company, emerged solely to define the basis 
for computing overtime. 


The arbitrator (James J. Healy) noted 
that the real issue involved was not com- 
plete voluntarism versus compulsion to work 
any and all overtime. The union did insist 
that the working of overtime was volun- 
tary, but it did not admit or deny that 
under its theory there can be a concerted 
refusal to work overtime. The company 
claimed only the right to have people work 
reasonable overtime. It argued that reason- 
able overtime work is in the same category 
as work during the usual straight-time hours. 


After analyzing the above-quoted clause 
and other pertinent parts of the contract, 
the arbitrator concluded that the company 
did have the right to expect a reasonable 
amount of overtime from its employees. 
However, what constitutes “reasonable” over- 
time must be decided on a case-by-case 
basis. Reasonableness, the arbitrator de- 
clared, involves not only the length of time 
on a given occasion but also the frequency 
of overtime occasions. The arbitrator was 
not prepared to accept the company’s con- 
tention that such overtime work is in the 
same category as work during the usual 
Straight-time hours. He stated that there 
must be a higher degree of tolerance for 
refusal to accept such work than there 
would be if the regular daily work assign- 
ment were neglected. The degree of neces- 
sity should determine the extent to which 
compulsion is invoked. The arbitrator did 


not state what constitutes appropriate action 
by the company in the event of a refusal 
to accept reasonable overtime. However, it 
was made clear that the union erred in its 
position that all overtime was voluntary. 


Award Enforced Which Reserves 
Question of Damages 


The fact that an award reserved the ques- 
tion of damages for later determination did 
not prevent its confirmation where it was 
rendered by an arbitration board which was 
established for the entire life of a union 
contract and was given broad powers to 
decide all disputes between the parties (/n 
re Newspaper and Mail Deliverers’ Union of 
New York and Vicinity (American News 
Company), 35 Lasor Cases § 71,803). 

Confirmation of an award would ordi- 
narily not be proper unless the award de- 
cides the entire controversy submitted to 
arbitration. The New York Supreme Court 
said that the rule that an award must decide 
the entire controversy submitted to arbitra- 
tion is seemingly based, in part at least, 
upon the fact that the arbitrator’s power 
terminates with the award. However, in the 
instant case the arbitrators constituted an 
adjustment board, created for the life of the 
contract, for the purpose of deciding all con- 
troversies which arise between the parties. 

The board was given the power to make 
“all appropriate findings, decisions and 
awards” and “to take or to direct the taking 
of any action which it may deem necessary 
or proper to make effective the provisions 
and intent hereof and to safeguard the rights 
of the several parties.” It was the court's 
opinion that the language was broad enough 
to authorize the making of an award which 
reserved the question of damages. 


PUNITIVE DAMAGES AGAINST UNIONS— 
Continued from page 865 


ishes the innocent public which bears the 
cost through higher premiums.” ” 

However, the one case specifically on this 
point carefully considered the public policy 
argument and rejected it.” 

Unless and until barred by law, insurance 
companies undoubtedly will sell liability 
insurance to labor unions, although the pre- 
miums well may be astronomical. Insur- 


ance seems to be the only answer at the 
present time because lawyers will be found 
to file the cases against unions whether, 
paraphrasing John Milton, “their purposes 
are on the prudent and heavenly interpreta- 
tion of justice and equity or on the promis- 
ing and pleasant thoughts of litigious 
terms, fat contentions and flowing fees.” 


[The End] 


* 70 Harvard Law Review 517, at p. 526. See 
also 14 Missouri Law Review 175. 


% Ohio Casualty Insurance Company v. Wel- 
fare Finance Company, 75 F. (2d) 58, cert. den. 
295 U. S. 734. 
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Time Off to Vote 


Workers in 27 states, Alaska and 
Hawaii have the benefits of legisla- 
tion permitting them to take time off 
from work to vote. 


The elections this November once again 
highlight the state laws allowing employees 
to take time off from work to vote. Twenty- 
seven states, Alaska and Hawaii have this 
type of legislation. Although the laws 
vary from state to state, they usually follow 
some general pattern. They ordinarily pro- 
vide that an employee who is entitled to 
vote in an election may, upon prior appli- 
cation to his employer, absent himself from 
his job for a specified period of time with- 
out penalty or deduction from wages, the 
time of absence to be designated by the 
employer. These statutes indicate the em- 
ployees covered, the amount of time that 
may be taken off, and in certain states the 
conditions under which time off is per- 
mitted. Penalties are usually provided in 
instances where an employer refuses the 
privileges conferred by the laws. 


This type of legislation has been held 
valid by the United States Supreme Court 
as a proper exercise of state police power, 
justified on the basis of public welfare 
(Day-Brite Lighting, Inc. v. Missouri, 21 
Lapor Cases § 66,796, 342 U. S. 421 (1952); 
Tide Water Associated Oil Company v. Robi- 
son, 22 Lapor Cases § 67,217, 344 U. S. 804 
(1952). The Supreme Court’s rulings dealt 
with the statutes of Missouri and California. 
Minnesota and New York courts have sus- 
tained the legislation of their states. In 
Illinois and Kentucky the statutory provi- 
sions allowing absence without deduction 
from wages have been held invalid. 


In all but four of the states, the time off 
to vote applies to all employees entitled to 
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vote. Alabama limits the benefits provided 
by its law to workers in counties between 
75,000 and 130,000 population, while Arkan- 
sas, Indiana and Massachusetts extend their 
benefits only tc employees in factories or 
other specified industries. 

The employer is expressly prohibited 
from making deductions from his em- 
ployees’ wages in Alaska, Arizona, Cali- 
fornia, Hawaii, Iowa, Kansas, Minnesota, 
Missouri, Nebraska, Nevada, New York, 
South Dakota, Tennessee, Texas and West 
Virginia. In California, time off to vote 
for which wages must be paid is limited to 
no more than two hours. In Colorado and 
Utah, employees who are paid by the hour 
are not paid for the time off spent voting. 
In Iowa and Missouri the law does not 
apply if there are three successive non- 
working hours while the polls are open. 
The employee must actually vote to be en- 
titled to any state benefits. The “pay” pro- 
visions in the Illinois and Kentucky laws 
were held unconstitutional, as noted above. 
There is no express provision for the pay- 
ment of employees in Arkansas, Indiana, 
Maryland, New Mexico, Ohio, Oklahoma 
and Wyoming. 


In regard to the time allowed for voting, 
Alaska provides that the voter shall have 
such time as, when added to voting time 
outside of working hours, will give him 
sufficient time to vote. Two consecutive 
hours prior to or after a work shift is 
deemed sufficient if the polls are open. In 
Arkansas a suspension of work on election 
day, or a change in the employee work 
force, not later than 4 p. m., is required. 
In California if an employee does not have 
sufficient time to vote outside working 
hours, he may take enough time off from 
work as will, when added to his voting time 
outside working hours, enable him to vote. 
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Time Off to Vote Under State Law 
Must 
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Make 
Hours Employee Appli- 
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3 or more 


Such time off must be taken at the beginning 
or end of his regular work shift, whichever 
allows him the most free time for voting 
and the least time off from his shift. The 
Hawaiian law does not apply to an em- 
ployee who has two consecutive hours to 
vote outside working hours. The Indiana 
statute provides that no person shall be 
employed during the four-hour period after 
opening of the polls, except as to works 
of necessity in which case employees shall 
be given.some four-hour period between the 
opening and closing of the polls. The em- 
ployer and employees may agree on any 
four hours most convenient. In Maryland, 
employees are allowed sufficient time, if 
necessary, within which to vote. In Massa- 
chusetts, covered employees are not per- 
mitted to work during the two hours after 
the polls open if application for absence 
during that period is made. The Minnesota 
statute permits employees to absent them- 
' selves from work in the forenoon for the 


purpose of voting. The three hours per- 
mitted in Missouri does not apply if there 
are three successive nonworking hours while 
the polls are open. In Nevada an employee 
is entitled to time off to vote if there is 
not sufficient time to vote outside working 
hours. A sufficient time is as follows: for 
two miles or less from work to polling 
place—one hour; from two to ten miles— 
two hours; more than ten miles—three 
hours. In Ohio no amount of time is 
specified by statute. In South Dakota an 
employee is entitled to two hours off only 
if he does not have two consecutive non- 
working hours in which to vote. Em- 
ployees in Texas may attend polls but no 
amount of time is specified. The Attorney 
General has ruled that time off need not 
be given if an employee has sufficient time 
to vote outside working hours. In Ten- 
nessee if an employee’s working hours 
begin three hours after opening or end 
three hours before the closing of the polls, 
the law does not apply. 


In so far as an employee making applica- 
tion for the time off to vote is concerned, 
the following states and territories make no 
express provision: Alabama, Alaska, Arkan- 
sas, Hawaii, Indiana, Maryland, New Mexico, 
Ohio, Oklahoma, South Dakota, Texas and 
Wyoming. 


Public Utility Antistrike Law 
Upheld in Missouri 


The Missouri antistrike law for public 
utilities (King-Thompson Act) was re- 
cently declared constitutional by the 
Missouri Supreme Court. 


The Missouri governor's 
struck public utility and an ‘injunction 
issued against continuation of the strike 
were recently affirmed by the Missouri 
Supreme Court (Missouri v. Local 8-6, Oil, 
Chemical and Atomic Workers International 
Union (AFL-CIO), 35 Lapor Cases § 71,847). 
This action by the court was made possible 
by its holding that the Missouri antistrike 
law for public utilities (Chapter 295, Re- 
vised Statutes of Missouri (1949), com- 
monly known as the King-Thompson Act) 
was constitutional. The facts were briefly 
as follows: 

A gas utility was engaged in the dis- 
tribution and sale of gas in the City of 
St. Louis and St. Louis County. The de- 
fendant locals of the Oil, Chemical and 
Atomic Workers International Union went 
on strike on July 1, 1956, after failing to 
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reach a wage agreement with the utility. 
The governor seized the utility on July 5, 
under the provisions of the King-Thompson 
Act, because it was his opinion that “the 
public interest, health and welfare are 
jeopardized.” After state seizure of the 
utility, the union members still refused to 
return to their jobs. The state then ob- 
tained a court injunction forcing them to 
return to work. The Circuit Court of the 
City of St. Louis held that the public 
utility antistrike act was constitutional and, 
thus, the union appealed to the state su- 
preme court. 

The higher state court affirmed the hold- 
ing that the statute was constitutional. The 
court declared that the statute represented 
a reasonable exercise of the state’s power 
to protect the safety, health and welfare 
of its citizens. It ruled that a strike or 
lockout which jeopardizes the public health, 
safety or interest is not a protected activity 
under the Taft-Hartley Act. Section 1(b) 
of the act provides in part: 

“Industrial strife which interferes with 
the normal flow of commerce and with the 
full production of articles and commodities 
for commerce, can be avoided or substan- 
tially minimized if employers, employees, 
and labor organizations each recognize un- 


der law one another's legitimate rights in 
their relations with each other, and above 
all recognize under law that neither party 
has any right in its relations with any other 
to engage in acts or practices which jeopard- 
ize the public health, safety, or interest.” 

By the use of the term “under law” 
Congress must have intended state laws 
as well as federal laws, the court said, since 
historically and traditionally the states have 
been vested with the protection of the pub- 
lic health, safety and interest under their 
police powers. 

The court distinguished the instant case 
from Amalgamated Association of Street, 
Electric Railway and Motor Coach Employees 
v. WERB, 19 Lapor Cases { 66,193, 340 
U. S. 383, where the United States Supreme 
Court held that a Wisconsin statute, which 
operated to prohibit peaceful strikes in 
public utilities, was unconstitutional be- 
cause it conflicted with federal law. The 
Missouri court stated that the statutes in- 
volved in the two cases were substantially 
different. One of the main differences 
pointed out was that the Wisconsin statute 
provided for compulsory arbitration while 
the Missouri statute does not. Utility em- 
ployees are not required to accept mediation 
services under the Missouri statute. 


WORKMEN'S COMPENSATION IN THE UNITED STATES— 


Continued from page 874 


today 29 American jurisdictions provide for 
payment for the full period of total dis- 
ability. 

(3) Scheduled injuries—Every American 
jurisdiction provides for compensation for 
loss, or loss of use, of specific members or 
parts of the body, such as the extremities, 
or portions thereof, or for loss of sight or 
hearing. The number of weeks provided for 
loss of particular members varies greatly. 
Total loss of an arm brings an award of 
500 weeks of compensation in Wisconsin, 
but 200 weeks or less in 17 other states. 
Loss of an eye brings 125 weeks of com- 
pensation in Ohio, 275 weeks in Wisconsin. 
These are typical of the wide disparities 
found throughout the specific loss schedules. 
In addition, generally the schedules make 
no allowance for differences in age, occupa- 
tion and subsequent employment. 


Conclusion 


Of all major fields of social legislation 
in the United States, the most neglected 


Workmen’s Compensation 


has been workmen’s compensation, From 
an early and promising beginning, the field 
languished in the mire of state legislative 
indifference for several decades. (See Chart 
IV.) Spurred on by the rapid strides in 
federal social legislation, which has caused 
some union spokesmen to call for federaliza- 
tion of the workmen’s compensation pro- 
gram, and the inadequacies of the present 
benefit provisions having been pointed up 
by comparison with the great gains made 
in private insurance and pension programs 
by organized labor through the collective 
bargaining process, there is evidence that 
the states have in recent years begun to 
awaken to the need for drastic improvements 
in their workmen’s compensation statutes. 
Hopeful signs are apparent in higher bene- 
fit levels and improved medical provisions 
but much remains to be done before it can 
be said that the workmen’s compensation 
movement—the first major social irisurance 
program of the twentieth century in the 
United States—will have come to fruition. 


[The End] 
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Are Truck Rental Firm's Employees 
Exempt from FLSA? 


Whether the employees of a firm which 
rents trucks to producers of interstate goods 
come under the Fair Labor Standards Act’s 
retail or service establishment exemption is 
not an easily answered question. A federal 
district court in California recently ruled that 
these employees are not exempt (McNees v. 
McNees, d.b.a. Mack Rents, 35 Lapor Cases 
1 71,841). However, a federal district court 
in Alabama had previously ruled that such 
employees are exempt (Hollon v. Dixie 
Drive-It-Y ourself System Montgomery Com- 
pany, 33 Lasor Cases § 71,075). 


In the California case a welder sought 
overtime compensation uncer the FLSA. 
The court declared that the welder, who 
was engaged in building and repairing 
equipment of the defendant rental firm, 
was engaged in an occupation closely re- 
lated and directly essential to the goods 
produced in the establishments renting the 
defendant’s equipment. Thus, he was held 
to be engaged in the production of goods 
for interstate commerce, and was entitled 
to the benefits of the FLSA. 


In regard to the retail establishment ex- 
emption, the court said that (1) the de- 
fendant’s establishment had few, if any, of 
the characteristics of a typical retail estab- 
lishment and (2) the plaintiff was not engaged 
in the type of work to which the exemption 
refers. 


In the Alabama case the court also held 
that the employees of the automobile and 
truck rental company were engaged in com- 
merce or the production of goods for com- 
merce where the company’s customers included 
firms and individuals who were engaged in 
commerce or production for commerce and 
who used the leased vehicles in furtherance 


of their interstate operations. However, the 
court declared that the automobile and truck 
rental company came within the scope of 
the FLSA exemption for retail or service 
establishments. 


The court found that (1) at least 90 per 
cent of the company’s dollar volume of 
sales of goods Fr services, or both, con- 
sisted in sales or services rendered within 
the state, and that the proceeds from out- 
of-state sales of used vehicles amounted to 
less than 10 per cent of that dollar volume; 
(2) practically all of its sales or services 
were not for resale; (3) the retail character 
of the company’s sales or services was 
recognized in the particular industry of 
which it was a part. 


Court Lacks Jurisdiction 
to Hear Worker's Civil Suit 


A court lacks jurisdiction to entertain a 
civil suit in which a worker alleges that 
her discharge was discriminatory and asks 
for reinstatement and damages (Powell v. 
Washington Post Company, 35 Lanor Cases 
{ 71,833). This, in substance, is the recent 
holding of a federal district court in the 
District of Columbia. 


The discharged worker sought an injunc- 
tion directing her reinstatement as well as 
damages on the ground that her discharge 
was a reprisal for her assertion of FLSA 
rights or for testimony given by her in a 
proceeding under the act. Since the au- 
thority to seek an injunction against violations 
of the act is given only to the Secretary of 
Labor and since the act makes no pro- 
vision for either an injunction suit by an 
employee or for a civil action by the em- 
ployee to recover damages for such a 
discharge, the court held that it had no 
jurisdiction to hear the case. 
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In Future Issues... 


Picketing. Although picketing is a basic factor in the 
collective bargaining process existing in our country, a forth- 
coming article points out that there are serious doubts about ® 
the allowable limits of picketing. It is expected that there 
will be renewed efforts to pass laws restricting, if not banning, 
this activity. An important Supreme Court decision rendered Send for Your 
in 1957 upheld a state injunction against picketing. This article Complimentary Book Today 
will analyze that important decision and others handed down ! Detach and Mail 
by the Court in the past. The analysis portrays the shift of 
the Court’s concern from economic issues to those relating 
to civil rights. Under this pattern the legislatures would be 
permitted to place restraints upon picketing so long as constitu- 
tional liberties are not impaired. 


Vintage Wage Laws. Another article will seek to demon- 
strate some ways in which our minimum and prevailing rate 
laws are outdated and how their standards, formulated for a 
past era and for economic circumstances which have largely 
disappeared, are now inappropriate and in need of revision. 
An examination is made of some of the effects of applying the 
Fair Labor Standards Act to construction work, where employees 
and employers are strongly organized. Recommendations are 
made which the author feels are equitable from the standpoint 
of national labor policy and administrative simplicity. 


FIRST CLASS 
PERMIT NO. 57 
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Hiring Halls. In the July, 1958 issue of this JouRNAL 
we published Jerome D. Fenton's article dealing with the 
National Labor Relations Board’s approach to the regulation 
of union hiring halls. The author of a coming article takes 
exception to many of Mr. Fenton’s views. Because of the 
recent developments in this area of the labor law (The Moun- 
tain Pacific case being the chief example) and the widespread 
interest involved, the JouRNAL felt that it would be appro- 
priate to schedule another article which presents a different 
view of the problem. The author of this article discusses the 
effect that the Mountain Pacific case will have on the construc- 
tion industry. 
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Plans Disclosure Act with Ex- 
planation). 


Order Your Copy Today! You'll find it the 
convenient source you want for locating 
hard-to-dig-up labor law facts. Use the 
handy tear-off card attached. Price, just 
$16.50 a copy on 15 days’ approval. 


[] Remittance herewith 
*Remittance with order save postage and packing charge; same return privilege, of course. 


CCH, Propucts, COMPANY 


CCH PRODUCTS COMPANY 

4025 W. Peterson Ave., Chicago 46, III. 

Send us our compliment 

our order for CCH 

price of $16.50.* Of course, this order is sub 
pletely satisfied, we may 

Signature & Title 

Street Address 

City, Zone, & State 


Attention 


